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Court of Appeals of the District of Columbia. 


No. 4124. 

Augustus Crane, Appellant, 
vs. 

Eugene E. Thompson. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62941. 

Augustus Crane, Plaintiff, 
vs. 

Eugene E. Thompson, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 14, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62941. 

Augustus Crane, Plaintiff, 
vs. 

Eugene E. Thompson, Defendant. 

1. The plaintiff Augustus Crane, sues the defendant Eugene E. 
Thompson, for that the said plaintiff and the said defendant, together 
with Albion K. Parris, were from the 3rd day of January, 1911 to 
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1 AUGUSTUS CRAKE VS. EUGENE E. THOMPSON. 

and until the 30th day of September, 101G, engaged as eo-partners 
under the firm name of Crane, Parris & Company, in the banking, 
stock and bond brokerage business in the District of Columbia; that 
on or about the 17th day of March, 1910, the said defendant, being 
desirous of purchasing and taking over the interest of plaintiff in 
said co-partnership business, entered into a certain contract in writing, 
bearing said date, sealed with his seal, and here shown to the Court, 
by the terms of which contract said defendant agreed to purchase the 
interest of said plaintiff in said co-partnership business on the 30th 
day of September, 1910, and to pay therefor, within fifteen days next 
after said September 30, 1910, the proportionate amount which said 
plaintiff contributed to the capital account of said firm and his 
share of the amounts added to capital account from and after the 3rd 
day of January, 1914, pursuant to the terms and provisions of cer¬ 
tain articles of co-partnership entered into among said parties 

2 on said 3rd dav of Januarv. 1914, and said contract bear- 
ing date the 17th day of March, 1910, and his respective share 

of any net profits in said business as of date September 30, 1910. 

That in and by said contract it was provided, however, that if at 
the time fixed for the payment by said defendant for the interest of 
said plaintiff in said co-partnership, certain notes held by said co¬ 
partnership known as the “Kendall and Whitlock” notes had not 
been paid in full, to the extent of any unpaid balance thereon the 
payment which said defendant was to make to said plaintiff for his 
interest in said co-partnership as aforesaid was to be reduced, in 
proportion to plaintiff’s interest therein, and said notes turned over 
to a trustee for collection for account of the members of said co¬ 
partnership and the proceeds thereof, when and as collected, to be 
distributed among said members, according to their respective in¬ 
terests therein. 

That at the time said contract of March 17, 1916, aforesaid, was 
entered into, plaintiff had contributed to the capital account of said 
firm the sum of Nineteen thousand dollars ($19,000). 

That from and after the said 3rd day of January, 1914, pursuant 
to the terms and provisions of said contract bearing said date and 
of said contract bearing date the 17th day of March, 1916, there 
was added to the capital account of said co-partnership, at the times 
hereinafter stated, the following amounts: 


March 31, 1914. $2,608.08 

July 1. 1914 . 1,813.52 

December 31, 1914 . 1,290.37 

3 March 31, 1915. 1,312.14 

June 30, 1915 . 2,312.18 

September 30, 1915 . 2,480.82 

December 31, 1915 . 4,235.80 

April 1, 1916. 3,651.41 

June 30, 1916 . 4,141.42 


of which amounts so added to the capital account of said co-partner¬ 
ship said plaintiff was entitled to receive three-eighths as his pro¬ 
portionate part thereof, in accordance with the terms and provisions 
of said contracts hereinbefore referred to. 
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That the net profits of said co-partnership for the three months 
ending September 30, 1916, amounted to Eleven thousand four 
hundred and forty-two dollars and sixty-six cents ($11,442.66) of 
which amount plaintiff was entitled to receive three-eighths as his 
proportionate part thereof, in accordance with the terms and pro¬ 
visions of said contracts hereinbefore referred to. 

That on said 30th day of September, 1916, there remained due 
and unpaid a balance of twenty-two thousand five hundred dollars 
($22,500) on account of said “Kendall and Whitlock” notes, by rea¬ 
son whereof the amount payable by said defendant to said plaintiff 
was reduced to the extent of three-eighths of the amount so due and 
payable upon said notes as aforesaid. 

That on said 30th day of September 1916, said defendant took over 
the interest of said plaintiff in said co-partnership business and the 
assets thereof and then and there became indebted to said plaintiff 
in the sum of twenty-three thousand seven hundred and ninety-five 
dollars and sixty-five cents ($23,795.65), payable within fifteen days 
next after said 30th day of September 1916, the same being 

4 the amount contributed by plaintiff to the capital account of 
said co-partnership as aforesaid, to-wit: the sum of nineteen 

thousand dollars ($19,000) : three-eighths of the amounts added to 
the capital account of said co-partnership as aforesaid, to-wit: 
$8,942.15 and three eighths of the accrued profits for the quarter 
ending September 30, 1916, as aforesaid, to-wit: $4,291: less three- 
eighths of the unpaid balance due on said “Kendall and Whitlock'* 
notes, as aforesaid, to-w 7 it: $8,437.50. But the said defendant did 
not at that time or at any other time pav to said plaintiff the said 
sum of twenty-three thousand seven hundred and ninety-five dollars 
and sixty-five cents ($23,795.65) or any part thereof, although fre¬ 
quently requested so to do. Wherefore plaintiff claims the sum of 
twentv-three thousand seven hundred and ninetv-five dollars and 
sixty-five cents ($23,795.65), with interest thereon from October 15. 
1916, according to the particulars of demand hereto attached, besides 
costs. 

2. And plaintiff sues the defendant for money payable bv the de¬ 
fendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided by 
the plaintiff for the defendant at his request; and for money lent by 
the plaintiff to the defendant; and for money paid by the plaintiff 
to the defendant at his request: and for money had and received by 
the defendant for the use of the plaintiff, and for money found to 
be due from the defendant to the plaintiff on accounts stated between 
them. 

And the plaintiff claims the sum of twenty-three thousand and 
seven hundred and ninety-five dollars and sixty-five cents 

5 ($23,795.65), with interest thereon from October 15, 1916. 
until paid, according to the particulars of demand hereto 

annexed, besides costs. 

BERRY & MINOR, 
Attorneys for Plaintiff. 
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AUGUSTUS CRANE VS. EUGENE E. THOMPSON. 


Particulars of Demand. 

****** * 

To amount due plaintiff bv defendant in payment of interest of plain¬ 
tiff in co-partnership oi Crane, Parris & Company, as per contract 
of purchase of March 17, 1916. 


To amount contributed by plaintiff to capital account of 

said co-partnership, prior to March 17, 1916. $19,000.00 

To three-eighths of the net quarterly profits carried to 
capital account from January 3, 1914 to June 30, 

1916, under provisions of contracts dated January 3, 

1914, and March 17, 1916 . 8,942.15 

To three-eighths of undivided profits for the quarter end¬ 
ing September 30, 1916 . 4,291.00 


$32,233.15 

Less three-eighths of balance due on “Kendall & Whit¬ 
lock” notes as of date September 30, 1916 . 8,437.50 


$23,795.65 

with interest from October 15, 1916. 

6 Affidavit. 

******* 
District of Columbia, ss : 

Augustus Crane, being first duly sworn, deposes and says: I am the 
plaintiff in the foregoing and annexed declaration wherein Eugene 
E. Thompson is named as defendant. Said defendant is justly in¬ 
debted to me in the full sum of twenty-three thousand seven hundred 
and ninety-five dollars and sixty-five cents ($23,795.65) with inter¬ 
est thereon from the 15th day of October 1916, until paid, and I 
have a just right to recover said amount of and from said defend¬ 
ant. My cause of action is as follows: On or about the 3rd day of 
January 1911, I, together with Albion K. Parris and said defend¬ 
ant entered into a co-partnership for the conduct in the District of 
Columbia of a general banking, stock and bond brokerage business. 
By the terms of said articles of co-partnership the said co-partner¬ 
ship was to continue for a term of three years. On the 3rd day of 
January 1914, certain other articles of co-partnership were entered 
into by us for the conduct of said business for a term of two years. 
A true copy of said articles of co-partnership are herewith filed, 
marked “Exhibit A” and are hereby referred to and prayed to be 
read and considered as a part hereof. Upon the expiration of said 
term of two years the business was continued by said co-partnership 
until on or about the 17th day of March 1916, upon which said date 
a certain contract in writing was entered into by us under our hands 
and seals, whereby it was mutually agreed, inter alia, as fol¬ 
lows: 
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7 “It is hereby agreed that the co-partnership business now 
conducted by the parties hereto under the firm name of 

Crane, Parris <fe Co., under certain articles of co-partnership made 
and entered into on the 3rd day of January, 1914, shall be continued 
in force until the 30th day of September, 1916, in accordance with 
the terms and provisions of said articles of co-partnership, except as 
the same are hereinafter modified and changed. 

“The said Eugene E. Thompson hereby agrees to purchase and 
take over the respective interests of said Augustus Crane and Al¬ 
bion K. Parris in said co-partnership business on September 30, 
1916, and the said Augustus Crane and Albion K. Parris hereby 
agree to sell their said respective interests in said business to said 
Eugene E. Thompson, the same to be paid for by said Thompson 
within fifteen days next after September 30, 1916. The amount 
which said Thompson is to pay for said respective interests shall 
be the proportionate amount which said Crane and said Parris 
respectively contributed to the capital account of said firm and their 
respective shares of the amounts added to said capital account since 
January 3, 1914, and their respective share of any accrued net 
profits in said business as of date September 30, 1916. 

“Tt is hereby further agreed, however, that if at the time hereby 
fixed for the payment for said interests by said Thompson the 
“Kendall and Whitlock’’ notes now held bv said firm have not been 

V 

paid in full, to the extent of any unpaid balance thereon the 

8 respective pavments to be made by said Thompson to said 
Crane and said Parris shall be reduced proportionately and 

said notes shall be turned over to a trustee to be selected by the 
parties hereto to be by said trustee collected, and when and as so 
collected the amount so collected, less his reasonable charges, shall 
be by him paid over to the parties hereto in the following propor¬ 
tions: To Augustus Crane, three-eighths; to Albion K. Parris, three- 
eighths; to Eugene E. Thompson, two-eighths.” 

Said notes represented as a part of the capital of said co-part¬ 
nership. 

Pursuant to the terms of said contracts dated Januarv 3. 1914. 
and March 17. 1916, one-fourth of the net quarterlv profits derived 
from the conduct of said business were set aside and placed to the 
credit of capital account on the books of said co-partnership, before 
any distribution of profits among us, as follows: 


March 31, 1914.$2,608.08 

July 1, 1914. 1.813 52 

December 31. 1914. 1,290.37 

March 31. 1915. 1.312.14 

June 30, 1915. 2,312.18 

September 30, 1915. 2,480.82 

December 31. 1915. 4,235.80 

April 1. 1916. 3,651.41 

June 30, 1916. 4,141.42 


or a total of 


$23,845.74 
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The remaining three-fourths of the net quarterly profits derived 
from the conduct of said business were from time to time distributed 
among us according to our respective interests therein. 

The net profits derived from the conduct of said business 

9 for the quarter ending September 30, 1916, as shown by the 
books of said co-partnership, amounted to $11,442.66. 

On the 30th day of September, 1916, said defendant, pursuant 
to his said contract of purchase, took over my interest and that of 
Mr. Parris in the said co-partnership and took into his possession 
all of the assets thereof, together with all books of account belong¬ 
ing thereto. Said defendant then and there became indebted to me 
in the sum of twenty-three thousand seven hundred and ninety- 
five dollars and sixtv-five cents ($23,795.65) payable within fifteen 
days thereafter, the same being the amount contributed by me to 
capital account of said co-partnership aforesaid prior to January 
3, 1914, to-wit $19,000.00: three-eighths of the amounts added to 
capital account as aforesaid, to-wit, $8,942.15 and three-eighths of 
the accrued profits of said co-partnership for the quarter ending 
September 30, 1916, to-wit, $4,291, less three-eighths of the unpaid 
balance due on said “Kendall and Whitlock” notes aforesaid as of 
date September 30, 1916, to-wit, $8,437.50, according to the par¬ 
ticulars of demand filed herewith, which are hereby referred to and 
made a part of this affidavit. 

That said defendant did not at that time or at any other time 
pay to me the said sum of twenty-three thousand seven hundred 
and ninety-five dollars and sixty-five cents ($23,795.65) or any 
part thereof, although requested so to do, and the said amount now 
remains due and payable to me by said defendant, together with 
interest thereon from the 15th day of October, 1916, until paid, 
exclusive of all set offs and just grounds of defense. 

AUGUSTUS CRANE. 

10 Subscribed and sworn to before me this 6th day of Oc¬ 
tober, 1919. ARTHUR P. DRURY, 

Notary Public, D. C. 


Pleas to Declaration. 

Filed November 6, 1919. 

******* 

For pleas to the declaration in this cause filed, the defendant 
says as follows: 

(1) Defendant has fully kept and performed the covenants and 
conditions of the contract dated March 17, 1916, described in the 
declaration. 

(2) The defendant is not indebted to the plaintiff in the manner 
and form as alleged. 

(3) The defendant did not undertake or promise as in said 
declaration alleged. 

FRANK J. HOGAN, 
Attorney for Defendant. 
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Affidavit of Defense. 

******* 

District op Columbia, ss : 

Eugene E. Thompson, being first duly sworn, deposes and says: 

I am the defendant in the above entitled case wherein Augustus 

Crane is named as plaintiff. I am not indebted to the said 

II Augustus Crane in the sum of twenty-three thousand seven 
hundred ninety-five dollars and sixty-five cents ($23,795.65), 

with interest thereon from the 15th day of April, 1916, nor in any 
other amount whatever, and the said plaintiff has no just right to 
recover said amount, or any amount, from me. 

Subsequent to the execution of the alleged contract dated March 
17, 1916, referred to in plaintiff’s declaration and affidavit of merit, 
and pursuant to an expressed agreement and understanding entered 
into between the plaintiff, Albion K. Parris, and myself, an audit 
was made of the books of the firm Crane, Parris & Company as the 
same existed from January 3, 1911, to September 30, 1916, and it 
was ascertained that the total amount representing the capital account 
plus the amount added to said capital account since January 3, 1914, 
and the accrued net profits in said business as of the date September 
30, 1916, was thirty-seven thousand eight hundred nineteen dollars 
and six cents ($37,819.06) ; accordingly there was apportioned for 
distribution to the plaintiff, Augustus Crane, the sum of nineteen 
thousand dollars ($19,000.00), to A. K. Parris, the sum of thirteen 
thousand dollars ($13,000.00), and to myself the sum of one thou¬ 
sand dollars ($1,000.00), representing the total money capital of 
thirty-three thousand dollars ($33,000.00); and there was appor¬ 
tioned for distribution to Augustus Crane the sum of eighteen hun¬ 
dred seven dollars and fifteen cents ($1,807.15), being three-eighths 
of the amount actually found to have been added to the capital 
since January 3, 1914, to A. K. Parris the sum of eighteen hundred 
seven dollars and fifteen cents ($1,807.15), being the same thing, 
and to me the sum of twelve hundred four dollars and sev- 
12 enty-six cents ($1,204.76), being two-eighths of said profits; 

a copy of the result of the audit was furnished the plaintiff 
Augustus Crane and the third party in interest, Albion K. Parris, 
and the latter, having satisfied himself with its correctness, accepted 
the same, and the plaintiff stated that the would verify the correct¬ 
ness of the audit by an expert accountant or accountants of his own 
selection, but though he has had more than two years prior to the 
filing of this suit to make said verification or to have the accounts of 
the old firm of Crane, Parris & Company examined by expert ac¬ 
countants of his own selection he has not seen fit to do so; however, 
the entire amount found due the said Augustus Crane under said 
contract has been fully paid or credited to him, he having received 
as shown in his bill of particulars the sum of eight thousand four 
hundred thirty-seven dollars and fifty cents ($8,437.50), having 
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been credited with his share of the expense of the collection of the 
Kendall and Whitlock notes referred to in the declaration and affi¬ 
davit of merit, and with his share of the expense of settling litigation 
which was pending at the time of the dissolution of the old firm of 
Crane, Parris & Company, which said two items of expense total 
nineteen hundred sixtv-two dollars and ninety-nine cents ($1,- 
962.99), there having been credited to his own personal account 
carried in the name of “Augustus Crane, Toutes Special” the sum of 
seven thousand eight hundred fifty-two dollars and fifty-nine cents 
($7,852.59), and there remaining in the hands of Mr. H. Prescott 
Gatlev, one of plaintiff’s attorneys, for the plaintiff, the sum 

13 of two thousand eight hundred forty-nine dollars and thirty- 
six cents ($2,849.36), the total thus received by and credited 

to the plaintiff being twenty-one thousand one hundred two dollars 
and forty-four cents ($21,102.44), against the sum of twenty thou¬ 
sand eight hundred seven dollars and fifteen cents ($20,807.15) to 
which he was entitled under the terms of the agreement of March 
17, 1916, the difference between those two sums being represented 
by interest accrued and collected on the said Kendall and Whitlock 
notes, not taken into account at the time of the audit of the old firm’s 
books above referred to. 

I deny that there was added to the capital account January 3,1914, 
to March 7, 1916, the sum of twenty-three thousand eight hundred 
forty-five dollars and seventy-four cents ($23,845.74) , and that there 
were undistributed net profits for the quarter ending September 30, 
1916, of eleven thousand four hundred forty-two dollars and sixty- 
six cents ($11,442.66), and assert that a careful audit of the ac¬ 
counts of the old firm of Crane, Parris & Company showed that as 
of September 30, 1916, the entire capital account and profit account 
amounted to thirty-seven thousand eight hundred nineteen dollars 
and six cents ($37,819.06), of w T hich the plaintiff w r as entitled to the 
sum of twenty thousand eight hundred seven dollars and fifteen cents 
($20,807.15), being the proportionate amount contributed by him 
to the capital account of the said firm and his share of the amount 
added to said capital account since January 3, 1914, and of the net 
profit as of September 30, 1916, all of w T hich he has received in the 
manner above set forth. 

14 I further say that the said Augustus Crane had with the 
old firm of Crane, Parris & Company a marginal account 

which he carried in the name of “Toutes special;” that by his ex¬ 
press request the new firm of Crane, Parris & Company agreed to 
temporarily continue that account, and the same was carried into the 
books of the new firm under the name of “Augustus Crane, Toutes 
special,” that the securities carried in said marginal account were not 
sufficient to safely margin the same and that the plaintiff was called 
upon to deposit additional moneys of securities in said account, and 
that he expressly authorized and directed that there be credited 
thereto his share of the capital and profits under the March 17, 1916 
agreement and be transferred thereto thirty (30) shares of Washing- 
ton Loan & Trust Company stock which, in addition to the sum of 
nineteen thousand dollars ($19,000.00) hereinbefore referred to, 


AUGUSTUS CRAKE VS. EUGENE E. THOMPSON. 


9 


plaintiff had contributed to the capital of the said old firm of Crane, 
Parris & Company, and this was done, the Plaintiff being furnished 
with a statement of the amounts so credited to him by his express 
direction as and when the said credits were made. 

Further deponent sayeth not. 

EUGENE E. THOMPSON. 

Subscribed and sworn to before me this fifth day of November, 
1919. 

[seal.] ALBERT E. STEINEM, 

Notary Public, D. C. 


15 


♦ 


Joinder of Issue. 

Filed December 30,1919. 

♦ * * * * 


* 


The plaintiff joins issue on defendant’s pleas to the declaration 
filed in the above entitled cause. 


BERRY & MINOR, 
Attorneys for Plaintiff. 


Memorandum. 

November 8, 1923.—Verdict for defendant. 

Supreme Court of the District of Columbia. 

Friday, November 23rd, 1923. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial filed herein being con¬ 
sidered is hereby overruled and judgment on verdict is ordered. 
Wherefore, it is considered that plaintiff take nothing by this action, 
that defendant go hence without day, be for nothing held and recover 
of plaintiff his costs of defense to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment the plaintiff by his attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for costs is hereby fixed in the 
16 sum of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars, with the clerk, in lieu thereof. 


2—4124a 
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Memorandum. 

November 27, 1923.—$50 deposited in lieu of cost bond. 

Assignment of Errors. 

Filed December 5, 1923. 

* ***** * 

1. The Court erred in refusing to admit in evidence the books of 
account of Crane, Parris & Company showing the profit and loss 
account for the quarter ending September 30, 1916, and the profits 
made by the partnership during said quarter. 

2. The Court erred in holding that under the contract of March 
17, 1916, the defendant was only obligated to pay to the plaintiff for 
plaintiff’s interest in the business of Crane, Parris & Company the 
share to which the plaintiff was entitled in the partnership, namely, 
19/33ds of the assets thereof on September 30, 1916, after deducting 
all losses made by the partnership, upon the ascertainment of the 
amount of such share by a final accounting of all the business and 
assets of the partnership; and that until such final accounting had 
been arrived at or made the defendant would not be obliged to pay 
anything to the plaintiff. 

3. The Court erred in directing the jury to return a verdict for 
the defendant. 

BENJAMIN S. MINOR, 

HUGH B. ROWLAND, 

Attorneys for Plaintiff. 

17 Sendee of copy of the foregoing Assignment of Errors 

acknowledged this 4th dav of December, 1923. 

FRANK J. HOGAN, 
Attorney for Defendant. 


Memorandum. 

December 10, 1923.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, January 10th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice, presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause as of the time of the noting thereof, now hereby 
orders the same made of record, nunc pro tunc. 
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Designation of Record. 

Filed January 10, 1924. 

******* 

To the Clerk of the Supreme Court of the District of Columbia: 

In the preparation of the transcript of record in the above entitled 
cause, to be filed in the Court of Appeals of the District of Columbia, 
the Clerk of the Court will please include the following: 

1. Declaration with bill of particulars and affidavit. 

18 2. Plea of the defendant with affidavit. 

3. Joinder of issue. 

4. Memorandum of verdict. 

5. Judgment with the notice of appeal in open Court, and fixing 
amount of bond or deposit of cash in lieu of bond. 

6. Memorandum of deposit of $50 cash in lieu of bond. 

7. Memorandum of settling bill of exceptions. 

8. Plaintiff’s assignments of error. 

9. Plaintiff’s designation of record on appeal. 

BENJAMIN S. MINOR. 
HUGH B. ROWLAND, 

Attorneys for Plaintiff. 

Sendee of copy of the foregoing Designation of Record acknowl¬ 
edged this 10th day of Januarv, 1924. 

FRANK J. HOGAN, 
Attorney for Defendant. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 62941 at Law, wherein 
Augustus Crane is Plaintiff and Eugene E. Thompson is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th dav of February, 1924. 

(Seal of the Supreme Court of the District of Columbia.) 

MORGAN H. BEACH, 

Clerk. 

EW. 
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20 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62941. 

Augustus Grane, Plaintiff, 
vs. 

Eugene E. Thompson, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of the above entitled cause, the 
plaintiff, to maintain the issues on his part joined, offered, and there 
was received in evidence, the following contracts: 

“Memorandum of Agreement made and entered into this 17th 
day of March, 1916, by and between Augustus Crane, Albion K. 
Parris and Eugene E. Thompson, all of the District of Columbia. 

It is hereby agreed that the co-partnership business now conducted 
by the parties hereto under the firm name of Crane, Parris & Co., 
under certain articles of co-partnership made and entered into on 
the 3rd day of January, 1914, shall be continued in force until the 
30th day of September, 1916, in accordance with the terms and 
provisions of said articles of co-partnership, except as the same are 
hereinafter modified and changed. 

The said Eugene E. Thompson hereby agrees to purchase and take 
over the respective interests of said Augustus Crane and Albion K. 
Parris in said co-partnership business on September 30,1916, and the 
said Augustus Crane and Albion K. Parris hereby agree to sell their 
said respective interests in said business to said Eugene E. Thompson, 
the same to be paid for by said Thompson within fifteen days next 
after September 30, 1916. The amount which said Thompson is 
to pay for said respective interests shall be the proportionate amount 
which said Crane and said Parris respectively contributed to the 
capital account of said firm and their respective shares of the amounts 
added to said capital account since January 3, 1914, and their re¬ 
spective share of any accrued net profits in said business as of 
date September 30, 1916. 

It is hereby further agreed, however, that if at the time hereby 
fixed for the payment for said interests by said Thompson the 
“Kendall and Whitlock” notes now held by said firm have not b6en 
paid in full, to the extent of any unpaid balance thereon the re¬ 
spective payments to be made by said Thompson to said 

21 Crane and said Parris shall be reduced proportionately and 
said notes shall be turned over to a trustee to be selected by 

the parties hereto to be by said trustees collected, and when and as 
collected the amount so collected, less his reasonable charges, shall 
be by him paid over to the parties hereto in the following propor¬ 
tions: 
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To Augustus Crane, Three-eighths; 

“ Albion K. Parris, three-eighths; 

“ Eugene E. Thompson, two-eighths. 

It is further agreed that if at the time for the payment by said 
Thompson for said respective interests there be pending any claims 
or suits against the said firm of Crane, Parris & Co., there shall be 
placed in the hands of said Trustee a sum sufficient to satisfy said 
claims or suits, said sum to be contributed by the parties hereto in 
the following proportions: 

Augustus Crane, three-eighths; 

Albion K. Parris, three-eighths; 

Eugene E. Thompson, two-eighths; 

the said sum to be held by said trustee and applied, as far as may 
be necessary, to the payment and satisfaction of such claims and 
any and all costs and charges connected with such claims or suits or 
any judgment or judgments rendered in such suits ; any part of said 
fund remaining in the hands of said trustee upon and after the 
final termination of said claims or suits, less his reasonable charges, 
to be by said trustee paid over to the parties hereto in the same pro¬ 
portion as they respectively contributed thereto. 

Upon the payment by said Thompson for the respective interests 
of said Crane and said Parris the entire property and assets of said 
firm, except as hereinbefore provided, shall become the sole property 
of said Thompson, with the right in said Thompson, which right 
shall be transferable by him, to use forever the said firm name of 
Crane, Parris & Co., in the conduct of a business similar to that con¬ 
ducted by said firm. In consideration of the right to use said firm 
name in the conduct of such business said Thompson hereby agrees 
that for a period of three years next ensuing after September 30, 
1916, he will pay, quarterly, to said Crane and said Parris, respec¬ 
tively, a sum equal to one-sixteenth of the net profits of the business 
conducted by him, alone or in conjunction with others, such net 
profits to be computed on the basis of all profits derived from said 
business less all proper expenses and losses; the obligation to pay 
said sum equal to one-sixteenth, as aforesaid, to said Crane and said 
Parris respectively, to cease and determine upon their respective 
deaths should such death occur during said three year period. 

In consideration of the payment by said Thompson to said Crane 
and said Parris of said sum equal to one-sixteenth as aforesaid, the 
said Crane and the said Parris respectively covenant and agree that 
from and after September 30, 1916, they will not at any time engage 
in the same line of business as that conducted by said firm of Crane, 
Parris & Co., or their successors. 

It is further agreed that this agreement is binding upon the heirs, 
executors or administrators of the said Crane and the said Parris, 
but that in the event of the death of said Thompson prior 
22 to September 30, 1916, this contract shall be null and void. 
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In witness whereof the said parties have hereunto set their hands 
and seals the day and vear first hereinbefore written. 

(Signed)" " AUGUSTUS CRANE. [seal.] 

(Signed) ALBION K. PARRIS. [seal.] 

(Signed) EUGENE E. THOMPSON, [seal.] 

Witness (as to all): 

(Signed) J. B. GILPIN.” 

“Memorandum of agreement made and entered into this Third 
day of January 1914, by and between Augustus Crane party of the 
first part, Albion K. Parris party of the second part and Eugene E. 
Thompson party of the third part, all of the City of Washington, 
in the District of Columbia, Witnesseth: 

Whereas since the 3rd day of January, 1911, the hereinbefore men¬ 
tioned parties have been engaged as co-partners, doing business 
under the name of Crane, Parris & Company, in the general bank¬ 
ing and stock and bond brokerage business in the District of Co¬ 
lumbia; 

And whereas there has been contributed by the several parties 
hereto to the common capital of said firm sums of money as follows: 
by the said party of the first part nineteen thousand dollars 
($19,000), by the said party of the second part thirteen thousand 
dollars ($13,000) and by the said party of the third part one thousand 
dollars ($1,000), who also agrees to contribute a seat on the Wash¬ 
ington Stock Exchange, at a cost to him of four thousand dollars 
($4,000), making his contribution to said capital equal to five 
thousand dollars ($5,000) ; 

And whereas the said party of the first part has further contributed 
to the aforesaid capital of said firm thirty (30) shares of the capital 
stock of the Washington Loan and Trust Company; and the said 
party of the second part has further contributed to the said capital 
of said firm his seat on the said Washington Stock Exchange; 

And whereas it is the desire of the parties aforesaid to continue in 
business; 

Now therefore it is mutually understood and agreed as follows: 

1. The firm name under which the said business shall be con¬ 
ducted is Crane, Parris and Company and its place of business shall 
be in the City of Washington in said District. 

2. The said co-partnership shall continue for a period of two years 
from and after the 3rd day of January, 1914. 

3. The general nature of the business to be conducted by said 
firm shall be a banking and stock and bond brokerage business, so 
far as the same can be lawfully carried on by individuals. It is. 
however, agreed that no further or other accounts shall be opened 
on the books of said firm for the purchase or sale of stock on margin 

and that the margin accounts now carried by said firm shall 
23 be closed out not later than the 5th day of June, 1914. It 
is further agreed that in the conduct of the banking busi¬ 
ness of said partnership no commercial paper shall be discounted, 
but that, the only loans to be made in the conduct of said business 
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shall be collateral loans, except with the consent of two of the parties 
hereto. 

4. The net profits and the losses of the business of the said part¬ 
nership shall be proportioned between the respective parties to 
this agreement in the following manner: three-eighths (3/8) to the 
said party of the first part, three-eighths (3/8) to the said party of 
the second part and one-fourth (1/4) to the said party of the third 
part. 

5. There shall be kept at all times full and accurate books of 
account in which shall be entered all and every the business trans¬ 
actions of said copartnership and all moneys and other things re¬ 
ceived, delivered, or paid out, by or on behalf of the said co-partner¬ 
ship. 

6. Neither of the parties hereto shall enter into or make any pur¬ 
chase, sale or other operation whatever for speculation in stocks, 
bonds or other securities on his own account or have any interest 
whatever therein, either directly or indirectly, in his own name or 
in the name of the said co-partnership unless with the consent of 
the other two parties to this agreement. The purpose of this agree¬ 
ment is to prevent speculation, marginal or otherwise, by any mem¬ 
ber of the firm, and is not intended to interfere with the right of the 
individual members of said partnership to make personal invest¬ 
ments. 

7. Neither of the parties hereto shall be allowed or be at liberty 
to use, and they respectively mutually covenant, promise and agree 
to and with each other, that they will not use the name of the said 
co-partnership, or contract any engagement or liability on account 
thereof, for their own private use or benefit. 

8. The said parties hereto hereby respectively mutually covenant, 
promise and agree, to and with each other that they will not, nor will 
either of them sign or endorse any promissory note, draft, acceptance 
or other obligation, except in the course of business of the said co¬ 
partnership, nor enter into any bond or confession of judgment, or 
undertaking, nor become bail, bondsman, surety or guarantor, with 
or for any person, or persons whomsoever, unless by mutual consent 
of the parties hereto. 

9. To the said party hereto of the third part is hereby committed 
the active management and conduct of said business and by virtue 
of this delegation of authority to him he shall pass upon the suffi¬ 
ciency of all security offered for collateral loans, have charge of the 
employment of the clerical force of the firm and the fixing of the 
compensation of such force, and generally to manage and conduct 
the business of said firm. He shall devote his time exclusively to the 
business of said firm and shall receive by way of compensation, 
as an expense of the conduct of said business, in addition to his 
share in the net profits of said business as hereinbefore provided, 
the sum of One hundred and Fifty dollars ($150) per month. The 
other parties hereto hereby expressly agree to devote their efforts 

and energies to promote the success and welfare of said co- 
24 partnership. 
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10. For 11 10 purpose of increasing the common capital of 
said partnership it is hereby mutually agreed by and between the 
parties hereto that one-fourth (1/4) of the net quarterly profits 
derived from the conduct of said business shall be set aside and placed 
to the credit of capital account before any distribution of profits 
among the parties hereto. 

11. It is further mutually understood and agreed that the said 
party hereto of the first part shall have the right at any time during 
the existence of this partnership, to purchase for his own account 
and out of his individual funds, a seat on the Washington Stock 
Exchange. 

12. It is further agreed by the parties of the first and second parts 
that they shall and will hold harmless and protect the said party 
of the third pail against loss from or on account of any and all 
business, transactions, claims, suits, promises or demands growing 
out of the co-partnership existing between the said parties of the 
first and second parts, previous to the time when said party of the 
third part became a member of said co-partnership and prior to the 
3rd dav of January, 1911. 

13. The right is hereby expressly reserved by each of the parties 
to this agreement to withdraw as a member of said partnership, 
upon giving to the other parties hereto ninety (90) days notice 
in writing of his intention so to do. In the event of the withdrawal 
or death of any member of said firm the two remaining partners 
shall have the right, and it is hereby expressly reserved to them, 
to purchase the interest in said partnership business of the partner 
so withdrawing or dying for a sum equal to the value of the interest 
of such withdrawing or deceased partner in the assets of the firm 
at the time of such withdrawal or death. In determining the value 
of such interest each of the parties hereto shall receive his share 
in the capital of said firm as the same appears on the books of said 
firm. Said remaining partners shall also have the right to continue 
said business in the said firm name. 

In the event of a termination of this partnership by limitation 
or previous dissolution, or otherwise, the parties hereto shall be 
entitled to receive, as between themselves, the amounts contributed 
by them to the capital account as hereinbefore recited; and the 
amounts that shall from time to time be added to capital account 
out of the profits of said business as hereinbefore provided shall be 
divided in the same proportion as the net profits of said business are 
divided under the provisions of this agreement. 

14. It is further mutually understood and agreed that the em¬ 
ployees of said firm shall be bonded in such amounts as shall be here¬ 
after determined by the parties hereto. 

Witness our hands and seals, in triplicate, the day and year first 
hereinbefore written. 

(Signed) AUGUSTUS CRANE. [Seal.] 

(Signed) ALBION K. PARRIS. TSeal.1 

(Signed) EUGENE E. THOMPSON. [Seal.] 
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25 “Memorandum of agreement made and entered into this 
23d day of January, 1918, by and between Augustus Crane, 
Albion K. Parris and Eugene E. Thompson, lately doing business 
under the firm name and style of Crane, Parris & Co., parties of the 
first part, and Samuel Maddox and H. Prescott Gatley, parties of the 
second part, witnesseth: 

Whereas the partnership heretofore existing among the parties of 
the first part has expired by limitation; 

And whereas there is pending in the Supreme Court of the Dis¬ 
trict of Columbia, a certain suit known as the Postal Telegraph-Cable 
Company, plaintiff against said parties of the first part as defendants, 
At Law No. 57604, for the payment of any judgment therein and 
all costs and expenses incident thereto, the said parties of the first 
part, as among themselves, are liable, the said Augustus Crane in 
the proportion of three-eights, the said Albion K. Parris in the 
proportion of three-eights and the said Eugene E. Thompson in the 
proportion of one-fourth; 

And whereas the said parties of the first part desire to protect 
each other against any loss or injury by reason of said suit and any 
judgment that may be rendered therein and the costs and expenses 
incidental thereto; 

Now therefore the said parties of the first part have endorsed and 
delivered to said parties of the second part three certain notes signed 
by Kendall and Whitlock, all dated October 1, 1913, and all payable 
to the order of Crane, Parris & Co., two years after date, interest 
upon which notes has been paid to October 1, 1915, two of said 
notes being for Ten Thousand Dollars ($10,000) each, reduced 
by payment to Nine Thousand Dollars ($9,000) each, and the other 
of said notes being for Five Thousand Dollars ($5,000) reduced 
by payment to Four Thousand and Five Hundred Dollars ($4,500) 
w T hich said notes are owned by the parties of the first part in the 
proportions hereinbefore referred to with respect to their several 
liability to pay said judgment, if rendered, and do hereby assign, 
set over and transfer unto said parties of the second part or the 
survivor of them, all their right, title and interest in and to said notes 
and in and to the certain agreements or contracts relating thereto 
dated respectively October 1, 1913, and October 11, 1915. 

The said parties of the second part or the survivor of them, are 
to hold and collect said notes and out of the proceeds thereof (1) 
pay any final judgment that may be rendered in said cause and the 
costs and expenses incident thereto, provided sufficient funds be in 
their hands for that purpose; (2) if any of the parties of the first 
part shall have paid more than his proportionate part of said judg¬ 
ment, costs and expenses, then and in that event out of the proceeds 
of said notes, if any, refund and pay to any of said parties of the 
first part the amount paid out by him on account of said iudgment, 
costs and expenses, in excess of the proportionate part thereof for 
which he is liable as aforesaid. 

(3) Any balance then remaining in the hands of said parties 
of the second part or the survivor of them, or thereafter collected 

3—4124a 
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by them, or cither of them, to bo paid over to the said parties of the 
first part in the respective proportions aforesaid. 

26 (4) If no payments be made under either of the two pre¬ 

ceding provisions, to pay to the parties of the first part in the 
respective proportions aforesaid the proceeds of said notes, principal 
and interest, when and as collected. 

The said parties of the second part are to receive for their com¬ 
pensation for services rendered hereunder, a commission of 5% 
on all amounts coming into their hands, the same to be deducted 
before paying out any moneys hereunder. 

Said parties are hereby authorized to incur any and all necessary 
expenses and to employ counsel, if need be, to collect the said notes, 
the said expenses and fees of any counsel employed to be paid by 
said parties of the first part. 

In witness whereof the said parties hereto have hereunto set their 
hands and seals the dav and vear first hereinbefore written. 

(Signed) ‘ AUGUSTUS CRANE, r seal." j 

(Signed) ALBION K. PARRIS, Tseal.1 

(Signed) EUGENE E. THOMPSON, [seal.] 


Witness-: 

(Signed) WM. J. BOOTHE. 
(Signed) H. O. FRY;’ 


Thereupon plaintiff called as a witness Thomas A. Holden, who 
testified that he was employed by the firm of Crane, Parris & Com¬ 
pany in June. 1913, when he was eighteen years of age, and re¬ 
mained with the Company until December, 1916; that he was em- 
ploved as a runner, but after becoming familiar with the routine 
of the office work, he helped the teller and assisted the bookkeepers, 
besides delivering stocks and bonds, and later, after several months 
employment he thought, he altogether assisted the bookkeepers in 
the books, that is, in calling off the entries and later on on several 
different occasions making entries in the books, but not in the Gen¬ 
eral Ledgers: that he assisted in making up at the end of each 
quarter a balance sheet or quarterly statement for the division of 
profits and was familiar with the method with respect to the mak¬ 
ing up of the same and he assisted in computing the profits and 
losses at the end of each quarter: that by assisting he meant that 
the figures were called off to him from the books bv Mr. Ben Crane 
and Mr. Alexander and witness summed up the totals on the 
27 machine, but that he never made anv computations in the 
books bv which those figures were arrived at; that the origi¬ 
nal quarterly statement was made up in the journal and afterwards 
transferred into the General Ledger, and that one copy thereof was 
made wdiich was given to Mr. Thompson, but that witness never 
personally delivered the same to Mr. Thompson or any member of 
the firm. Thereupon witness was shown certain books, particularly 
General Ledgers Nos. 18 and 19, which he identified as the books 
of account of the partnership of Crane. Parris & Company, which 
were kept in the regular course of business in the office of the firm 
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and were at all times accessible to the partners thereof, and were 
from time to time looked at by defendant Thompson and that said 
Thompson asked questions about various accounts therein. That 
the said ledgers were kept by Mr. Benjamin Crane, a brother of the 
plaintiff, now deceased. That the “Capital Account” of said part¬ 
nership was kept only in the General Ledger of said firm, and there¬ 
upon said books of said partnership were offered and received in 
evidence. That in said ledgers there were credit entries made quar¬ 
terly in the “Capital Account” of said partnership, which said en¬ 
tries, according to said books, were entered as credited to the “Capital 
Account” of said partnership as additions thereto by the members 
thereof, as follows: 


Eugeue E. 

Augustus Crane. Albion K. Parris. Thompson. 


March 31, 1914. . . 

July 1, 1914. 

December 31, 1914 
March 31, 1915. .. 
June 30, 1915.... 
September 30, 1915 
December 31, 1915 

April 1, 1916. 

June 30, 1916. .. . 


$978.03 

$978.03 

680.07 

680.07 

483.88 

483.89 

492.05 

492.06 

867.07 

867.07 

930.31 

930.31 

1,588.43 

1,588.42 

1,369.28 

1,369.28 

1,553.03 

1,553.03 


$652.02 
453.38 
322.60 
328.03 
578.04 
620.20 
1,058.95 
912.85 
1,035.36 


_ • 

Witness further testified that there appeared no credit entry in 
said “Capital Account” for the quarter ending September 30, 1916, 
but a debit entry of three-eighths Kendall notes to A. Crane 
28 $8,437.50, three-eighths Kendall notes to A. Iv. Parris 

$8,437.50 and one-fourth Kendall notes to Eugene E. 
Thompson $5,600.25. 

Thereupon the plaintiff offered in evidence books of said part¬ 
nership, particularly pages 843 and 951 of Ledger 19, showing 
the “Profit and Loss Account” of the business of said partnership 
for the quarter ending September 30, 1916, for the purpose of 
proving the various items as shown thereon as constituting the re¬ 
ceipts and disbursements for said quarter ending September 30. 
1916, and showing a profit for that quarter of Eleven Thousand. 
Four Hundred Forty-two Dollar? and Sixty-six cents ($11,442.66). 
to the admission of which books for such purpose counsel for the 
defendant objected, which objection was sustained by the Court 
who stated that as the partnership went out of existence or was 
dissolved on the 30th of September, 1916, no entry made after that 
time could go in except an entry that was based upon a statement of 
account between the partners, to which ruling of the Court the 
plaintiff by his counsel duly noted an exception and prayed the 
Court to enter the same upon its minutes, which was then and there 
accordingly done. 

Witness further testified that in said ledgers of said partnership, 
in the accounts titled “Augustus Crane” and “Eugene E. Thomp- 











20 


AUGUSTUS CRANE VS. EUGENE E. THOMPSON. 


son*’ respectively, there appeared the following credit entries as 
credits to the respective accounts of said Augustus Crane and Eugene 
E. Thompson as credits from the profit and loss account quarterly, 
to-wit: 


March 31, 1914... 

June 30, 1914. 

September 30, 1914 
December 31, 1914. 
March 31, 1915... 

June 30, 1915. 

September 30, 1915 
December 31, 1915. 
March 31, 1916... 
June 30, 1916.... 


Augustus Crane. Eugene E. Thompson. 


$2,934.09 

$1,956.08 

2,040.20 

1,360.14 

215.89 

143.94 

1,451.66 

967.78 

1,476.17 

984.11 

2,601.21 

1,734.13 

2,790.93 

1,860.61 

4,765.27 

3,176.84 

4,107.84 

2,738.57 

4,659.09 

3,106.07 


Witness further gave evidence tending to show that defendant 
Thompson withdrew from the partnership by his check on 

29 said firm the amounts which were quarterly credited to his 
account in the General Ledger, and that from January 3, 

1914, down to September 30, 1916. the said Thompson took and 
received his salary of One Hundred and Fifty Dollars ($150.00) 
per month. 

Thereupon the plaintiff offered further testimony showing that 
the Kendall and Whitlock notes upon which there was a balance 
due of Twenty-two Thousand, Five Hundred Dollars ($22,500) 
were turned over for collection to Samuel Maddox and H. Prescott 
Gatley as trustees; that there was collected by Mr. Gatlev as sur¬ 
viving trustee upon those notes the sum of Twenty-five Thousand 
Dollars ($25,000), out of which there was expended the following: 
Expenses to New York to collect notes Twenty-four Dollars ($24), 
telegram to Mr. Peck sixty-four cents (64^), amount paid in settle¬ 
ment of Postal Telegraph-Cable Company suit against Crane, Parris 
& Company Three Thousand, Seven Hundred and Fifty Dollars 
($3,750), balance due Maddox & Gatley for services in said case 
Two Hundred and Fifty Dollars ($250), commission for collecting 
notes One Thousand, Two Hundred and Fifty Dollars ($1,250), 
leaving a balance of Nineteen Thousand. Seven Hundred, Twenty- 
five Dollars and Thirty-six Cents ($19,725.36) of which balance 
throe-eight-s was r>aid to Augustus Crane, amounting to Seven Thou¬ 
sand, Three Hundred, Ninety-seven Dollars and One Cent 
($7,397.01), and a like amount was paid to Albion K. Parris, leav¬ 
ing a balance of Four Thousand, Nine Hundred, Thirty-one Dollars 
and Thirty-four Cents ($4,931.34) in his hands, the said Thompson 
refusing to accept the same from him. Report of this distribution 
was made by letter to Mr. Parris and a copy of that letter was sent 
to Mr. Thompson. 

30 Thereupon it was admitted by counsel for the respective 
parties that there was paid to Mr. Crane the sum of Seven 

Thousand, Eight Hundred, Fifty-two Dollars and Fifty-nine Cents 
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($7,852.59) which should be credited as of date of September 30, 
1917, to the amount of the plaintiff’s claim and that plaintiff had 
received the thirty shares of the stock of the Washington Loan and 
Trust Company belonging to him; the receipt of which shares of 
stock and the payment of which sum being without prejudice to the 
rights of either of the parties to this suit. 

The foregoing being the substance of all of the evidence offered 
for and on behalf of the plaintiff, counsel for the defendant there¬ 
upon moved the Court to direct the jury to return a verdict for the 
defendant, which motion, over the objection of defendant by his 
counsel, the Court granted, to which ruling of the Court the defend¬ 
ant by his counsel then and there duly excepted and prayed the 
Court to note such exceptions upon its minutes, which was accord¬ 
ingly done. 

In directing a verdict for the defendant the Court stated his rea¬ 
sons therefor as follows: 

“Gentlemen of the jury, before you leave, I think I should say 
that it is always reasonably fair for the court to explain why a verdict 
has been directed, and after a jury has listened to either all or some 
part of the evidence. 

In this particular case you have heard what the contract of dis¬ 
solution provided, as well as what the contract of partnership pro¬ 
vided. My view of the case, as perhaps you have gathered, is that 
Mr. Thompson was obliged to pay to Mr. Crane whatever his share 
turned out to be after an accounting to find out what profits were 
made and what losses were made, and what should be charged off 
and what was good, and after that accounting was made, then Mr. 
Thompson was to pay the proportionate share that Mr. Crane owned 
in those assets. My view is that it is only after an accounting, as in 
any partnership case, after the parties have had an expert go 
31 over the books, and after the party has had a right to ques¬ 
tion every item of the books, if he sees fit to do so, and after 
a final accurate count has been arrived it, that Mr. Thompson would 
be obliged to pay anything. That is why I have directed a verdict.” 

During the course of the trial the Court, in ruling upon the ques¬ 
tion propounded by plaintiff’s attorney to the witness Holden “as to 
how those quarterly statements were made up,” which counsel for 
the plaintiff stated was for the purpose of showing what the profit 
and loss were for the preceding quarter, and at other times during 
the trial, the following colloquies took place between the Court and 
counsel for the respective parties, to-wit: 

“The Court: Mr. Minor, does your offer turn at all upon this sort 
of an interpretation of this contract, that Mr. Thompson agreed to 
pay $19,000, and he agreed to pay the amount which was shown 
upon the ledger as being the capital of each partner in the concern 
added from time to time out of the quarterly profits? We will start 
with the $19,000. Do you say Mr. Thompson was obliged in any 
event to pay $19,000? 
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Mr. Minor: Does not the contract so state? 

The Court: Is that your interpretation ? 

Mr. Minor: Certainly. I do not see that there is any ambiguity 
about the contract at all. when we come to that. 

The Court: I quite agree with you, but I interpret it the othei 
way. Here is the situation, and we might as well confront it. Here 
was a partnership which, if it had been dissolved by the expiration of 
the term fixed- 

Mr. Minor: If your Honor please, it does seem to me we are going 
a little further than that. 

The Court: In your argument urging the admissibility of that 
which you offered, you referred to this contract, and I assume you 
are making an offer based upon your interpretation of it, and not 
upon the abstract proposition whether or not in an action between 
partners the hooks were prima facie evidence. On that abstract propo¬ 
sition I am going to rule that they are prima facie evidence; but 
that does not get us anvwhcre except to admit those books; I mean 
it does not get us anywhere in this action, for this reason: As I look 
at it, at least, this is my reason for thinking so, though it may be a 
bad one, here is the partnership. If it had been dissolved by the ex¬ 
piration of the term fixed for it, there would not be any question 
about the next step: it would be an accounting, because only by an 
accounting can there be a complete winding up and a division be¬ 
tween the partners of that to which each is entitled. If they had 
not entered into this special agreement, and the partnership set forth 
in this contract of partnership which is annexed to the papers here, 
as I say, that would he an end of it. What is it that a partner gets 
out of a dissolved partnership? He gets, in dollars, the value of his 
interest in the partnership, and that is ascertained in a case where 
they are all equal contributors and there is no special agree- 
32 ment. by finding out what debts there are and paying up the 
debts; then, if sixty thousand dollars was contributed, we will 
say, in three equal amounts, and sixty thousand dollars is what is 
left after winding everything up, there is no question about it, each 
gets $20,000. If they have contributed, say, in the proportion of 
$40,000 and $10,000 and $10,000, then we may have to have a law¬ 
suit over the division of what the net assets, $60,000, we will say. 
in the case I have supposed, should be. and it might be it would have 
to be divided $40,000 and $10,000 and $10,000. 

After all, it is the interest of the partners in the partnership which 
is divided, and all the interests have to he liquidated. If thev own 
a piece of real estate, no partner can insist that the other shall take 
the piece of real estate. That has to be sold, unless there is an agree¬ 
ment relating to it. Likewise, if there are accounts receivable, unless 
they agree to divide those accounts receivable, they have to make an 
effort to collect, and when the effort is futile as to some of them, they 
wipe them off as had accounts, hut what they collect will be divided 
in whatever propoition the law says it should be. So it is that which 
is left in the way of hard, cold cash which is divided between part¬ 
ners, in the absenee of agreement that it shall be otherwise. 
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We have an agreement hero that there should he a dissolution, 
practically, as of the 30th of September, and this contract says just 
what the law would say up to a certain point. It said: 

Eugene E. Thompson hereby agrees to purchase and take over the 
respective interests of the other parties. 

The interests of the other parties in the partnership are just what 
I said they were. They are an interest in what is left after every¬ 
thing is paid that ought to be paid. The other partners agree to sell. 
What is Mr. Thompson to pay? If nothing had been said about 
what he was to pay, he would pay that which was theirs on an or¬ 
dinary dissolution, but it goes on to say: 

The amount which said Thompson is to pay for said respective 
interests shall be— 

What? Not the amount which said Crane and said Parris re¬ 
spectively contributed. That would be $19,000 and $13,000, or 
whatever it was. $19,000 is fixed in my mind, but whatever it was, 
that is not what the contract says. It says that the amount which 
said Thompson is to pay for said respective interests shall be the 
proportionate amount which said Crane and said Parris respectively 
contributed. 

Why say proportionate amount? What does “proportionate 
amount” mean? If it was an absolute amount, it makes no differ¬ 
ence whether it was proportioned to another amount or not. It 
simply means that if the total contributions were $19,000 and $13,000 
and $1,000, then that which shall be paid is an amount which bears 
the same proportion to the net assets remaining that 19 bears to 32. 
That is all I can see in it. Then, when it comes to the other capital 
contributions, it does not have to say the proportionate amount, but 
it says, “their respective shares of the amount added to the capital 
account.” 

How do we find what their respective shares are? We find it by 
looking back at the contract agreement. It is three, three, and 
two “and their respective share of any accrued net profits of said 
business as of the date of September 30, 1916.” 

33 Where do we find out what that is? It is what it says in 

the contract agreement. You can always test a contract, on a 
proposed interpretation, by what the consequences would be. Sup¬ 
pose that Mr. Minor’s is the correct contention. Then from the 17th 
of March, 1916, if that is the year, Mr. Thompson carried the entire 
risk of the business, and the business could have been a complete 
failure on the 30th of September, and he would have been obliged 
to pay $19,000 and six-eighths of whatever amounts appear from 
the book there to have been contributed out of profits to capital, 
although they were completely wiped off the map, and notwithstand¬ 
ing the provision of the agreement was that in the meanwhile, from 
the 17th of March, 1916, until the 30th of September, they were to 
share in the profits. So Mr. Thompson would have borne all the 
loss, if it netted a loss: they would have gotten all the profit, if it 
netted a profit, although in the meanwhile everything he had would 
be at the risk of the business, and notwithstanding the fact that this 
very dissolution agreement says that in the meanwhile, from March 
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17th up to the 30th of September, the business is to go on in the same 

wav. 

> 

That is the way I am going to interpret this contract. Is there 
any use going further? Should I not refer this case to the equity 
court, so that there may be an accounting? 

Mr. Hogan: That has been my contention for two years. 

The Court: It is coming down to that. You might just as well face 
it now. because if this were a proper court for an accounting, although 
I admitted those hooks as being prima facie correct, I would permit 
the defendant to go into the whole matter and to have a statement 
of account based upon the books, with the right in the defendant to 
show any errors, if he could, in computations in the books or any¬ 
where else. That is my ruling about it. I will admit those books, 
but we are coming up to the other question pretty soon. 

Mr. Minor: As I said before, the pending question is the ruling 
by the Court on the question I have propounded. 

The Court: I will admit the entries in the general ledger which Mr. 
Holden pointed out yesterday. 

Mr. Minor: When I offer them, I understand you will admit them. 

Mr. Hogan: When he offers them, I will take my exception. 

Mr. Minor: I can only go step by step in proving this case. This 
is only one link of the chain. I will offer ledger No. 19. Has your 
Honor ruled on the pending question ? 

The Court: What is the question ? 

(The question was repeated by the Reporter as follows:) 

‘Q. You stated yesterday that you assisted in getting out the 
quarterly statements of profit and loss. Will you state how those 
quarterly statements were made up?’ 

Mr. Hogan: That is objected to. There are no quarterly state¬ 
ments here. I do not know what he is talking about. I have a right 
to see the documents, if they are talking about written documents. 

The Court: The objection is sustained. 

Mr. Minor: I note an exception.” 

******* 

“Mr. Hogan: Is it not perfectly manifest by this time that we have 
not a case with which the machinery of the law tribunal can properly 
cope? 

The Court: I think so. 

Mr. Minor: I prefer to go ahead in my own way.” 

******* 

34 “The Court: 1 have been wondering whether I might not 

as well put into effect my view of this case, and decide as I 
think possibly I ought to have decided, but for another reason— 
and that was reserved by Mr. Hogan—not to admit these papers. 
After you get them all in I shall not give any effect to them, because 
they are not binding, prima facie, on Mr. Thompson; but that makes 
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no difference. I say there has got to be an accounting. It seems 
to me, Mr. Minor, I can give you the benefit of my erroneous rul¬ 
ing, if it is one, by reaching that stage now. We might stay hero 
all day and hear a great deal about these books, and in the end I 
am not going to let this case go to the jury. Might we not just as 
well get to that now? 

Mr. Hogan: I do not see that we are getting anywhere. 

The Court: I did not reach that conclusion, or think that I ought 
to reach it, until you got to this last item of September 30, and I 
will take your own interpretation of the contract for the purpose 
of ruling on that. That item is not binding on Mr. Thompson. 
It depends upon an accounting at that time. The books themselves 
show that it was not to be binding, I think. It was not a credit to 
the capital account of these people. Why? Because there was no 
longer any capital account. 

Mr. Hogan: It seems to me the appropriate thing at this stage 
would be to withdraw a juror. 

The Court: I want to hear from Mr. Minor. I do not want to 
rough-shod the case without having him express his views about my 
ruling. As I say, Mr. Minor, you can take it for granted that I 
am going to interpret the contract just as I say. Now, can you not 
protect your client’s interests as against that ruling, in case it should 
turn out to be erroneous, at this stage of the trial as well as to wait? 

Mr. Minor: I do not think so, if your Honor pleases. I have 
other testimony to introduce, and I prefer to go ahead in this way. 
If your Honor wants to direct a verdict now- 

The Court: No, no; I do not want to direct a verdict. That is 
not the point. The point with me is, might not I as well say now 
that the case should go to the Equity Court? 

The Court of Appeals has said that this court has a duty, in the 
absence of any motion that a case be transferred from one court to 
another, to make the transfer. As I remember that case in the Court 
of Appeals, it just presented the case of a dismissal or a directed 
verdict, and there was nothing indicated by either side as to whether 
they wanted it to go to another court or not. I have not the rule 
here. I think it says that the court ‘may’; I do not know that il 
says that it ‘shall’ transfer; but the Court of Appeals interpreted 
the place where it says ‘may’ to mean ‘shall.’ 

Mr. Hogan: That was the Williams case, vour Honor. 

The Court: Yes; but, now, suppose that either side objects to hav¬ 
ing the transfer made; or, I will say, suppose the plaintiff objects 
to having the transfer made. It produces an anomalous situation. 
I hardly know what to do. 

Mr. Hogan: It may be that Mr. Minor’s position is that he prefers 
to have a directed verdict and go up on it. If so, I would like to. 

The Court: Of course, if it is a case of a directed verdict, I will 
have to wait until the ca.se is closed. I will agree with you on that. 
Mr. Minor; but what I had in mind was this: I am not going to 
try to put anybody in a position where they can not get the 
35 benefit of any appeal on an error that I have made, but it 
is my judgment that there must be an accounting. Now, 
4—4124a 
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you say not. That is the crucial point of this case, as I understand. 
If I reverse my ruling as to the admissibility of these entries in the 
books, not on the ground that they would not be in some cases ad¬ 
missible, but on the ground that in this case there must be an ac¬ 
counting, which can not be had and will not be had in this court, 
and therefore that it makes no difference how many of those items 
you prove in the ledger, they will not get anywhere—in that posi¬ 
tion, if I should reverse my ruling and strike out all that testimony 
on the grounds stated, do you think that your client would not be 
protected in raising the question of my error in doing so? 

Mr. Minor: My thought is this, if your Honor pleases: It has 
been all along, as I have stated this morning: I think we have gone 
a little fast in this. So has your Honor in attempting to construe 
this contract at this time. 

The Court: I have got to. 

Mr. Minor: I do not see that you have. 

The Court: Why, surely. The contract is before me all the time, 
for the simple reason that your declaration is before me all the time, 
and proffer is made of the contract, and it is here. 

Mr. Minor : That is all very true. 

The Court: It is just as much a part of the declaration as though 
it had been put into it verbatim, so I have got that case before me 
on the declaration. So I do not think we are traveling too fast, be¬ 
cause I think I am entitled to rule whether or not any evidence is 
admissible under the pleadings. I am not saying that that is what 
I am going to do, but I wish you would consider whether or not you 
would be prevented from properly presenting your point. I am not 
willing to do anything that would prevent that. Of course, if you 
will excuse me, Mr. Minor, on the ruling that I have made about 
the September 30 item you are going to lose that anyhow. That 
is out. It is not here. 

Mr. Minor: Well, so much of the case would be out to that extent. 

The Court: I say, to that extent you would be out of court, be¬ 
cause I will not let that go to the jury, if I shall decide that any of 
the rest of it will. 

Mr. Minor: I think I will go ahead and offer the accounts of 
these various partners, sir, by this witness. I prefer to do that and 
get that in the record under your ruling, unless you are going to 
change your ruling and strike it out. 

Mr. Hogan: I will tell you that at the appropriate time I am 
going to move to strike them all out. I can not see how they can be 
substituted for an accounting; but you can go ahead. 

The Court: Well, Mr. Minor, go ahead. You put in what you 
think you ought to, to protect your client, and then I will entertain 
a motion to strike out. 

Mr. Hogan: I am going to make it. 

Mr. Minor: All right.” 
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The Court: “Now we are up to the question of the transfer of 
cases. The rules provide: 

‘If it appear at any time that a suit commenced in equity should 
have been brought on the law side, or that a suit at law 
36 should have been brought in equity, it shall be transferred 
to the law or equity side of the court, as the case may be, 
and there proceeded with, with only such alteration in the pleadings 
as shall be essential.’ 

As I said, the Court of Appeals decided in a case that this court 
should have transferred a case from one side to the other. Whether 
or not that goes to the extent of saying that that shall be done where 
the plaintiff has rested his case, and in motion to direct a verdict 
has been made, there being no request to transfer and no consent 
that it be transferred to the equity court, I do not know. 

Mr. Hogan: May I submit just this thought on that subject, in 
a very few words: The position of the plaintiff here is that they 
object to it, that they stand upon their record as made here in the 
law suit. 

The Court: That is what I was coming to. 

Mr. Minor: I have not made any such statement here or said any¬ 
thing that indicated it. The matter is up to Your Honor to decide 

as vou think it should be decided. 

%! 

The Court: Mr. Minor, is not the effect of your opposing the 
motion for a directed verdict, that you are standing upon your case 
as made? I confess I do not know. I think perhaps the best thing 
to do would be to direct a verdict and then let the case go up to the 
Court of Appeals on appeal and let the Court of Appeals say as to 
what I should have done about transferring the case.” 

The foregoing colloquies between the Court and counsel for the 
respective parties are incorporated in this Bill of Exceptions by direc¬ 
tion of the Court and over the objection of the attorneys for the 
plaintiff, which objection is based upon the ground that no ruling 
was made by the Court respecting the question of the transfer of 
this case and therefore does not properly form a part of the Bill 
of Exceptions. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the plaintiff by his counsel tendered his Bill of 
Exceptions and prayed the Court to sign, seal and make the same a 
part of the record, to have the same force and effect as to each and 
every of the exceptions taken by the plaintiff and noted by the 
Court as aforesaid, as if the same had been set forth in a separate 
Bill of Exceptions, and signed and sealed by the Justice presiding 
at the trial, which is accordingly done this 10th day of January, 
1924, nunc pro tunc. 

WALTER I. McCOY, [seal.] 

Chief Justice. 
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of the District of Columbia in favor of appellee (hereinafter 
referred to as the defendant) in an action of covenant filed 
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by the appellant (hereinafter referred to as the plaintiff) to 
recover the price agreed to be paid by the defendant for the 
purchase of the plaintiff’s interest in the banking, stock, and 
bond brokerage business of Crane, Parris and Company, a co¬ 
partnership composed of plaintiff, defendant, and one Albion 
K. Parris, pursuant to the terms, covenants, and conditions 
of a written contract under seal dated March 17, 1916, 
wherein and whereby the defendant agreed to purchase and 
take over on September 30, 1916, and the plaintiff and said 
Parris agreed to sell to the defendant, their respective inter¬ 
ests in said business. 

The amount which the defendant was to pay for the re¬ 
spective interests of the plaintiff and the said Parris (the 
same to be paid within 15 days next after September 30, 
1916) was the proportionate amount which the plaintiff and 
said Parris respectively contributed to the capital account of 
said copartnership and their respective shares of the amounts 
added to said capital account since January 3, 1914, and their 
respective share of any accrued net profits in said business as 
of September 30, 1916, the same, however, to be reduced pro¬ 
portionately to the extent of any unpaid balance due on cer¬ 
tain notes of Kendall and Whitlock, then held by the co¬ 
partnership, in the event the said notes were not paid in full 
at the time fixed for the payment by the defendant for the 
respective interests of the plaintiff and said Parris, and said 
notes turned over to a trustee, to be selected by the parties to 
said contract, for collection, and the net proceeds of such col¬ 
lections to be distributed to the partners according to their 
respective interests in said copartnership business, and also 
subject to placing in the hands of such trustee a sum sufficient 
to satisfy any claims or suits pending against said copartner- 
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ship at the time fixed for the payment by the defendant for 
the respective interests of the plaintiff and said Parris—the 
contributions to this fund to be in accordance with the re¬ 
spective interests of the partners in said copartnership busi¬ 
ness. 

The defendant filed three pleas to the declaration, viz., 
that he is not indebted as alleged; that he did not undertake 
or promise as alleged; that he has fully kept and performed 
the covenants and conditions of the contract dated March 
17, 1916, described in the declaration, but without showing 
in this plea how he has fully kept and performed the cove¬ 
nants and conditions of said contract, although in his affi¬ 
davit of defense he admits there is a balance due the plaintiff 
of $2,849.36, which he states is remaining in the hands of 
Mr. H. Prescott Gatlev, one of plaintiff’s attorneys, for the 
plaintiff. 

Issue being joined upon defendant’s pleas, the case came 
on for trial before Mr. Chief Justice McCoy and a jury in the 
Supreme Court of the District of Columbia. 

At the close of plaintiff’s case the Court directed the jury 
to return a verdict for the defendant and assigned, substan¬ 
tially, as reasons therefor the following: That under the 
contract the plaintiff is only entitled to recover from the 
defendant whatever the plaintiff’s proportionate share turned 
out to be of the assets of the copartnership after a final ac¬ 
count has been arrived at by having an expert go over the 
books to find out what profits were made and what losses were 
made and what should be charged off and what was good 
(Rec., 21). 

The jury returned a verdict for the defendant, upon which 
the Court entered a judgment in favor of the defendant. 
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From this judgment the plaintiff appeals, assigning as errors 
therefor the following: 


H. 

Assignments of Error. 

1. The Court erred in refusing to admit in evidence the 
books of account of Crane, Parris & Company showing the 
profit-and-loss account for the quarter ending September 30, 
1916, and the profits made by the partnership during said 
quarter. 

2. The Court erred in holding that under the contract of 
March 17, 1916, the defendant was only obligated to pay to 
the plaintiff for plaintiff’s interest in the business of Crane, 
Parris & Company the share to which the plaintiff was en¬ 
titled in the partnership, namely, 19/33ds of the assets 
thereof on September 30, 1916, after deducting all losses 
made by the partnership, upon the ascertainment of the 
amount of such share by a final accounting of all the busi¬ 
ness and assets of the partnership, and that until such final 
accounting had been arrived at or made the defendant would 
not be obliged to pay anything to the plaintiff. 

3. The Court erred in directing the jury to return a ver¬ 
dict for the defendant. 


III. 

Statement of Points of Fact and Law. 

The principal question presented on this appeal by assign¬ 
ments of error two and three is whether a member of a co- 
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partnership can by a contract sell or agree to sell his interest 
in the copartnership to the other partners or partner for a 
stipulated sum, or, as in this case, for the amount which 
such member contributed to the capital account at the com¬ 
mencement of the copartnership plus his proportionate share 
of net profits added thereto during a certain period prior 
to the date of such contract, and, in addition thereto, for such 
member’s proportionate share of any net profits which might 
accrue between the date of the contract and the date when 
by the terms of said contract such buying partner stakes over 
the interest in the copartnership of such selling member, or 
whether such member is, notwithstanding such contract, 
limited by law in the price he shall receive for his interest 
to an amount which shall equal the value of his propor¬ 
tionate share of the assets of the copartnership, to be ascer¬ 
tained and determined only by a final accounting and after 
deducting all losses made by the firm, including what should 
be charged off. 

If the judgment below is here affirmed, it will be an 
extraordinary departure from a fundamental and settled 
principle of law which gives to every person competent to 
contract the right to freely contract. 

Before going into the details of this question it is desired 
to here present to the Court a statement of the facts estab¬ 
lished by the testimony produced by the plaintiff at the trial 
below, to wit: 

1. That from January 3, 1911, to September 30, 1916, 
plaintiff, defendant, and one Parris were engaged as co¬ 
partners in the banking, stock, and bond brokerage business 
under the firm name of Crane, Parris & Company (Rec\, 
14 & 18). 

2 b 
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2. That on the third day of January, 1914, they en¬ 
tered into a new contract, under seal, for the continuance of 
the copartnership business for a period of two years from that 
date (Rec., 14). 

The material provisions of this contract are as follows: 

(a) That at the time of entering into the said contract 
of copartnership the partners had respectively contributed 
to the common capital of said firm the following: 

By the plaintiff $19,000 in cash and 30 shares of the 
capital stock of the Washington Loan and Trust Company; 
by the defendant $1,000 in cash, and by said Parris the sum 
of $13,000 in cash and his seat on the Washington Stock 
Exchange (Rec., 14). 

(• b) That the net profits and losses were to be apportioned 
among the partners as follows: Three-eighths to plaintiff, 
three-eighths to said Parris, and one-fourth to defendant 
Thompson (Rec., 15). 

(c) That at all times full and accurate books of account 
were to be kept showing every transaction of the partner¬ 
ship and all moneys and other things received, delivered, or 
paid out by or on behalf of said copartnership (Rec., 15). 

( d ) That to defendant was committed the active man¬ 
agement and conduct of the business, and by virtue of the 
delegation of this authority he was to pass upon the suffi¬ 
ciency of all security offered for collateral loans, should have 
charge of the employment of the clerical force of the firm 
and the fixing of their compensation, and was generally to 
manage and conduct the business of the firm. He was to 
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devote his time exclusively to the business of the partnership 
(Rec., 15). 

(e) That for his services as such manager the defendant 
was to receive, in addition to his share in the profits of the 
business, as an expense of the business, the sum of one 
hundred fifty dollars ($150) a month (Rec., 15). 

(/) That, for the purpose of increasing the common 
capital of the partnership, it was mutually agreed between 
the partners that one-fourth of the net quarterly profits de¬ 
rived from the conduct of the business were to be set aside 
and placed to the credit of capital account before any distri¬ 
bution of profits among tfce partners (Rec., 16). 

(g) That the plaintiff and said Parris should hold harm¬ 
less and protect the defendant against loss from and on 
account of any and all business transactions, claims, suits, 
promises, or demands growing out of the copartnership ex¬ 
isting between plaintiff and said Parris prior to January 3, 
1911 (Rec., 16). 

( h ) That each of the partners reserved the right to with¬ 
draw from the copartnership upon giving ninety days’ 
notice to the other partners, and upon the withdrawal or 
death of any partner the other partners should have the 
right to purchase the interest in the copartnership business 
of the partner so withdrawing or dying for a sum equal to 
the value of the interest of such partner in the assets of the 
firm at the time of such withdrawal or death, and that in 
determining the value of such interest each partner shall 
receive his share in the capital of the firm as the same ap¬ 
pears on the books of the firm, and that in the event of a 
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termination of the partnership by limitation or previous dis¬ 
solution or otherwise the partners shall be entitled to receive, 
as between themselves, the amounts contributed by them to 
the capital account as recited in said contract, and that the 
amounts from time to time added to the capital account out 
of the profits of the business, as provided by said contract, 
should be divided in the same proportion as the net profits 
of said business are divided under the provisions of the 
contract (Rec., 16). 

3. That according to the General Ledgers Nos. 18 and 19, 
identified as the books of account of the partnership of 
Crane, Parris & Company, kept by Mr. Benjamin Crane, now 
deceased, one of the book-keepers of* the firm, in the regular 
course of business in the office of said firm and at all times 
accessible to the partners thereof and from time to time 
looked at by defendant, there appear credit entries made 
quarterly in the “Capital Account” of said partnership 
(which account was kept only in the General Ledger), as 
additions thereto by the members of the copartnership, be- 


tween January 3, 

1914, and March 

17, 1916, 

as follows 

(Rec., 19): 

Augustus 

Crane. 

Albion K. 
Parris. 

Eugene E. 
Thompson. 

March 31, 1914. 

. $978.03 

$978.03 

$652.02 

July 1. 1914. 

. 680.07 

680.07 

453.38 

December 31, 1914... 

. 483.88 

483.89 

322.60 

March 31, 1915. 

. 492.05 

492.06 

328.03 

June 30, 1915. 

. 867.07 

867.07 

578.04 

September 30, 1915.. 

. 930.31 

930.31 

620.20 

December 31, 1915... 

. 1,588.43 

1,588.42 

1,058.95 


$6,019.84 

$6,019.85 

$4,013.22 
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4. That in said ledgers, in the accounts titled “Augustus 
Crane” and “Eugene E. Thompson,” respectively, there ap¬ 
pear certain credit entries, between January 3, 1914, and 
March 17, 1916, as credits to the respective accounts of said 
Crane and said Thompson as credits from the profit-and-loss 
account quarterly, to wit: 



Augustus 

Eugene E. 


Crane. 

Thompson. 

March 31, 1914. 

. $2,934.09 

$1,956.08 

June 30, 1914. 

. 2.040.20 

1,360.14 

September 30, 1914. 

. 215.89 

143.94 

December 31, 1914. 

. 1,451.60 

967.78 

March 31, 1915. 

. 1,476.17 

984.11 

June 30, 1915. 

. 2,601.21 

1,734.13 

September 30, 1915. 

. 2,790.93 

1,860.61 

December 31, 1915. 

. 4,765.27 

3,176.84 


$18,275.42 

$12,183.63 


That defendant withdrew from the partnership, by his check 
on said firm, the amounts which were quarterly credited to 
his account in the General Ledger (Rec., 20). 

5. That a quarterly balance sheet or quarterly statement 
for the division of profits was made at the end of each 
quarter. The original quarterly statement was made up in 
the Journal and afterwards transferred into the General 
Ledger, and one copy thereof was made for the defendant. 

6. That on March 17, 1916, the copartners entered into a 
new contract, also under seal, the material provisions of 
which are as follows: 

(a) That the copartnership business then being con¬ 
ducted under the firm name of Crane, Parris & Company 
under certain articles o 1 copartnership, entered into Janu- 


* 
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ary 3, 1914, should be continued in force until September 
30, 1916, in accordance with the provisions of said articles 
of copartnership of January 3, 1914 (Ree., 12). 

(b) That the defendant agreed to purchase and take over 
the respective interests of the plaintiff and said Parris in said 
copartnership business on September 30, 1916, and the said 
plaintiff and the said Parris agreed to sell their said respect¬ 
ive interests in said business to said defendant, the same to 
be paid for by said defendant within 15 days next after 
September 30, 1916 (Rec., 12). 

(r) The amount which said defendant was to pay for said 
respective interest should be the proportionate amount which 
the plaintiff and said Parris respectively contributed to the 
capital account of said firm and their respective shares of 
the amounts added to said capital account since January 3, 
1914, and their respective share of any accrued net profits in 
said business as of date September 30, 1916 (Rec., 12). 

(cl) That if on September 30. 1916, the time fixed by 
the contract for the payment by said defendant for said in¬ 
terests of plaintiff and said Parris, the “Kendall and Whit¬ 
lock'’ notes, then held by said firm, had not been paid in 
full, then, to the extent of any unpaid balance thereof, the 
respective payments to be made by the defendant to the 
plaintiff and said Parris should be reduced proportionately 
and said notes turned over to a trustee, to be selected bv 
the parties, for collection, the amount of such collections, less 
the trustee’s reasonable charges, to be paid over to the part¬ 
ners in the proportions of three-eighths to plaintiff, three- 
eighths to said Parris, and two-eighths to the defendant. 

And if at the time fixed for the payment by said defendant 
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for said respective interests there were pending any claims 
or suits against the copartnership, then there should be 
placed in the hands of said trustee a sum sufficient to satisfy 
such claims or suits—such contributions by the partners to 
be in the proportions of three-eighths by the plaintiff, three- 
eighths by said Parris, and two-eighths by said defendant, 
and any balance remaining from said fund after paying 
and satisfying all claims or suits or any judgment or judg¬ 
ments, less the trustee’s reasonable charges, should be paid 
over to the partners in the same proportions as they respect¬ 
ively contributed thereto (Rec., 12 & 13). 

(e) That upon the payment by the defendant for the re¬ 
spective interests in said copartnership the entire property and 
assets of said firm, except as therein provided, should become 
the sole property of the defendant, with the right in the 
said defendant, which right was to be transferable by him, 
to use forever the firm name of Crane, Parris & Company 
in the conduct of a business similar to that then being con¬ 
ducted by said firm; and for the right to use said firm name 
the defendant was to pay for a period of three years next 
ensuing after September 30, 1916, to each the plaintiff and 
said Parris respectively a sum equal to one-sixteenth of the 
net profits of the business conducted by the defendant, either 
alone or in conjunction with others (Rec., 13). 

(/) That in the event of the death of the defendant prior 
to September 30, 1916, the contract should become null and 
void (Rec., 13). 

7. That, according to the said General Ledgers Nos. 18 
and 19, there appeared credit entries in the “Capital Ac¬ 
count” of said copartnership, as additions thereto by the 
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members of the copartnership on April 1, 1916, and June 
30,1916, as follows (Rec., 19): 



Augustus 

Crane. 

Albion K. 
Parris. 

Eugene E. 
Thompson. 

April 1, 1916. 

June 30, 1916. 

. $1,369.28 

. 1,553.03 

$1,369.28 

1,563.03 

$912.86 

1,036.36 


$2,922.31 

$2,922.31 

$1,948.21 


There also appeared in said ledgers, in the accounts titled 
“Augustus Crane” and “Eugene E. Thompson,” respectively, 
certain credit entries on March 31, 1916, and June 30, 1916, 
as credits to the respective accounts of said Crane and said 
Thompson as credits from the profit-and-loss account, to wit 
(Rec., 20) : 

Augustus Eugene E. 

Crane. Thompson. 

March 31. 1916..$4,107.84 $2,738.57 

June 30, 1916. 4,669.09 * 3,106.07 

$8,706.93 $6,844.64 

8. That there appeared no credit entries in said “Capital 
Account” for the quarter ending September 30, 1916, but a 
debit entry of three-eighths of Kendall notes to A. Crane, 
$8,437.50, three-eighths Kendall notes to A. K. Parris, $8.- 
437.50 and one-fourth Kendall notes to Eugene E. Thomp¬ 
son, $5,600.25 (Rec., 19). 

9. On September 30, 1916, there was pending in the Su¬ 
preme Court of the District of Columbia a certain suit brought 
by the Postal Telegraph Cable Company against the copart¬ 
ners. The partners thereafter, on January 23, 1918, entered 
into an agreement, also under seal, between themselves and 
Samuel Maddox and H. Prescott Gatley, as trustees, whereby 
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the partners endorsed and delivered to the trustees the Ken¬ 
dall and Whitlock notes, with power and authority in the 
trustees to collect the unpaid balance thereof, with interest, 
and from the proceeds thereof to pay any judgment that 
might be recovered against them, including all costs and 
expenses incident thereto in the suit of the Postal Telegraph 
Cable Company, for which said judgment, if any, the part¬ 
ners were liable in the proportions as follows: Three-eighths 
thereof by the plaintiff, three-eighths thereof by the said 
Parris, and two-eighths thereof by the said Thompson; and 
the balance remaining, after satisfying any such judgment 
and after paying a commission to the trustees for their serv¬ 
ices in connection with the collection of said notes, to be 
paid over to the partners in the same proportions (Rec., 17 
fc 18). 


The foregoing, as well as admissions contained in defend¬ 
ant’s affidavit of defense filed with his pleas, conclusively 
show that w T hen plaintiff entered into the contract of March 
17, J916, with the defendant, wherein and whereby he 
agreed to sell his interest in the copartnership business of 
Crane, Parris & Company to the defendant and the defend¬ 
ant agreed to purchase the same, the plaintiff had con¬ 


tributed to the original cash* capital 


of $33, 


000 of said firm 


the sum of $19,000 thereof, and had also contributed other 


property to the capital account, unnecessary to refer to 
herein, as the same was subsequently returned to plaintiff 
and is not included in the declaration as a claim against the 


defendant (Rec., 21); that said Parris had contributed to 
said cash capital the sum of $13,000, and the defendant had 
contributed thereto the sum of $1,000 (Rec., 14); and these 


amounts so contributed to said cash capital account by the 
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plaintiff and said Parris, it is respectfully submitted, were the 
proportionate amounts of $19,000 by the plaintiff and 
$13,000 by said Parris. 

It is also clearly established by credit entries in the capital 
account in the ledgers of the copartnership, the books of 
original entries with respect to the capital account of the 
firm, kept in pursuance of the requirements of the articles 
of copartnership of January 3, 1914, in the office of the firm 
in the regular course of business, the conduct of which was 
by said articles of copartnership committed to the active 
management of the defendant and to which he was to devote, 
and agreed to devote, his time exclusively and for which he 
was to receive, and did receive, in addition to his share in 
the net profits of the copartnership the sum of $150.00 per 
month, charged as an expense in the conduct of the business, 
by a book-keeper whose employment and the fixing of whose 
compensation was in the charge of the defendant, and which 
said books for a period of more than two years prior to March 
17, 1916. were at all times accessible to the partners and 
were from time to time looked at by defendant, that be¬ 
tween January 3, 1914, and March 17, 1916, there had been 
added quarterly to said capital account from the net quar¬ 
terly profits of the business of the copartnership (except for 
the quarter ending September 30, 1914) sums aggregating 
the sum of $16,052.91, of which amount the aggregate sum 
of $6,019.84 was entered in various sums as credit additions 
thereto by the plaintiff. 

And as one of the provisions of the articles of copartnership 
of January 3, 1914, required the defendant, in the active 
management and conduct of said business, to set aside and 
place to the credit of the capital account, before any dis- 
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tribution of profits among the partners, one-fourth of the net 
quarterly profits derived from the conduct of said business 
for the purpose of increasing the common capital of the 
partnership, the reasonable and fair legal presumption it 
that the defendant performed his duties in this respect, and 
that the amounts shown by the books as credit additions by 
plaintiff to the capital account represented the plaintiff’s 
share of three-eighths of one-fourth of the quarterly net 
profits which were actually set aside and added to the capital 
account of the firm between January 3, 1914, and March 17, 
1916. In this connection the Court’s attention is called to 
the fact that there is nothing in the record charging fraud 
in the making of said credit entries or to show that said 
entries were not properly made or that they did not at the 
time of making correctly evidence the actual amounts of the 
plaintiff’s additional contributions to the common capital of 
the firm from his share of one-fourth of the quarterly net 
profits which the partners covenanted and agreed should be 
set aside and placed to the credit of the capital account be¬ 
fore any distribution of the profits among themselves. 

Certainly it does not lie in the mouth of the defendant to 
claim that said credit entries were fraudulently or incorrectly 
made in the capital account, or that such entries did not evi¬ 
dence the correct amounts quarterly added thereto, as the 
respective shares of the partners in the one-fourth of the 
quarterly net profits arising from the conduct of the business 
during the period from January 3, 1914, to March 17, 1916, 
for the following reasons: 

(1) Because by the articles of copartnership of January 3, 
1914, there was committed to the defendant the active man¬ 
agement and conduct of the business of the copartnership, 
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including the employment of the clerical force thereof and 
the fixing of their compensation, to which business the de¬ 
fendant was to devote his time exclusively and for which 
he was to receive and did receive, as an expense in the con¬ 
duct of the business, the sum of $150.00 per month from 
January 3, 1914, to September 30, 1916 (Rec., 15). 

(2) Because such active management of the business of 
the copartnership necessarily included the duty on the part 
of the defendant to comply with the provisions of said ar¬ 
ticles of copartnership with respect to 

( a ) Keeping at all times full and accurate books of account 
in which should be entered all and every business transac¬ 
tions of the copartnership (Rec., 15). 

(b) Setting aside and placing to the credit of the capital 
account, before any distribution of profits among the part¬ 
ners, one-fourth of the net quarterly profits derived from the 
conduct of said business for the purpose of increasing the 
common capital of the copartnership (Rec., 16). 

The defendant having withdrawn from the firm during 
the period from January 3, 1914, to March 17, 1916, sums 
which, according to the books of the copartnership, repre¬ 
sented his proportionate share of two-eighths of the net quar¬ 
terly profits after deducting and crediting the capital account 
with one-fourth thereof, he is, we submit, for the reasons 
above stated, estopped to deny the correctness of the amounts 
so credited to the capital account as additions thereto by the 
partners thereof from the net quarterly profits during said 
period. If -one-fourth of the net quarterly profits had been 
less than the amounts credited quarterly to the capital ac¬ 
count, then the amounts credited to the individual accounts 
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of the partners were greater than the shares to which they 
were entitled under the articles of copartnership, and, as 
the paid active manager, the defendant must have known, 
or should have known, that the amounts he withdrew from 
the firm during said period as his two-eighths of three-fourths 
of the net quarterly profits were more than the share thereof 
to which he was entitled. 

While the trial judge admitted in evidence the books of 
account of the copartnership, yet in the running colloquy 
between the Court and counsel he stated that he should not 
give any effect to them, ‘‘because they are not binding, prima 
fade , on Mr. Thompson” (Rec., 24). 

As between the partners, the entries made in the books of 
account of the partnership, in the regular course of business, 
during the continuance of the copartnership and open to the 
inspection of the partners, are relevant and admissible in evi¬ 
dence for or against the partners seems by the great weight 
of authority in this country to be the settled law. In the case 

of Simms v. Kirtley, 1 Munroe (Ky.), 79-80, the Court says: 

* 

“The books of a partnership must be evidence be¬ 
tween the partners themselves. Their situation is 
one of confidence; they agree to unite, and, as to 
others, become one person, and the books of the firm 
are to speak their language, to record their joint trans¬ 
actions, and there is an understanding that these 
books are to be appealed to, to tell their true situa¬ 
tion ; to admit them as evidence, then, is only effectua¬ 
ting their agreement, and using their criterion to test 
and ascertain the truth. Such books, therefore, kept 
subject to the inspection of each, must be admitted as 
correct until the contrary is shown.” 

“The entries in the firm books are prima fade cor¬ 
rect, and the presumption is that they were made by 
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the consent of the partners, it being the duty of each 
partner to see that the books are correctly kept.” 

Syllabus in Meguin v. Helm, 91 Ky., 19. 

In the case of Cheever v. Lamar, 19 Hun., 132, the Court 
says: 

“The fact that intestate did not choose to examine 
them, if such were in truth the case, arose simply out 
of the circumstance that he elected not to do so, because 
he probably assumed them to be correct. His con¬ 
duct was such as constituted an acquiescence in the 
manner in which the books had been and were being 
kept. His assent to the transaction of the business, 
in this way, may well be presumed from what oc¬ 
curred, and for that reason, as well as the others as¬ 
signed, the books were properly in evidence. The 
rule is well settled, as a legal proposition, that part¬ 
nership books are admissible in evidence for the pur¬ 
pose of showing the state of the partnership affairs.” 

Rowley on Modern Law of Partnership, Section 916, page 
1276, states the rule as follows: 

“As it is the duty of the partners to avail them¬ 
selves of the opportunity of inspecting the books, and 
as they are presumed to know the contents and the 
entries in their books, it is the established rule that 
their books of accounts and papers are admissible 
against them in the nature of admissions against in¬ 
terest. And the rule is that the books of the firm are 
prima facie evidence against the partners as to all 
matters entered therein at the time of or prior to the 
transaction in question. The entries are admissible 
against the partner making them, and if proved to 
have been made during the existence of the partner¬ 
ship they are admissible in evidence against all the 
partners. And the firm books are admissible in evi- 
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dence to show the credits on the plaintiff’s account, 
etc.” 

See, also Chick v. Robinson, 95 Fed., 619; 52 
L. R. A., 833, and note. 

When, therefore, the contract of March 17, 1916, was en¬ 
tered into the parties thereto knew what was the “proportion¬ 
ate amounts” which the plaintiff and said Parris respectively 
contributed to the capital account of the copartnership; and 
from the books of the firm, which were at all times open to 
the inspection of the parties, it is conclusively presumed that 
they also knew the amounts of “the respective shares” of the 
plaintiff and said Parris added to the capital account since 
January 3, 1914, in the one-fourth of the net quarterly prof¬ 
its required to be so set aside and added thereto before any 
distribution of profits to the members thereof. And they 
also knew, as shown by said contract, that a certain asset of 
the firm, namely, the notes of Kendall and Whitlock for an 
unpaid balance of $22,500, with interest, was of a doubtful 
value, and of the pendency of certain suits against the firm 
(Rec., 12, 13, and 17). But as the copartnership was to 
continue until September 30, 1916, under the same terms 
and conditions as set forth in the articles of copartnership 
of January 3, 1914, except as modified by the contract of 
March 17, 1916, the partners could not at the date of the 
latter contract know what, if any, their respective shares 
would be in the net profits of the business between December 
31, 1915 (date of last quarterly statement), and September 
30, 1916, and therefore the parties could only provide with 
respect thereto on the basis of “the respective shares” of plain¬ 
tiff and said Parris “of any accrued net profits in said busi¬ 
ness as of date September 30, 1916.” 


20 


Referring now to the contract of March 17, 1916, we re¬ 
spectfully submit that the language clearly states what the 
plaintiff was selling and agreed thereby to sell to the de¬ 
fendant and what the defendant was buying and agreed 
thereby to buy from the plaintiff and take over on September 
30, 1916, namely, the plaintiff’s interest in the copartnership 
business, for which he was to pay the plaintiff, not, as held 
by the Court below, an amount which should equal the value 
of plaintiff’s share of the assets of the copartnership as ascer¬ 
tained and determined by a final accounting after deducting 
all losses made by the firm, including what should be charged 
off, but the considerations set forth in the contract, a part of 
which was then certain, ascertained, and fixed, viz., the pro¬ 
portionate amount which plaintiff had contributed to capital 
account, to wit, $19,000, and plaintiff’s share of the amounts 
added to said capital account since January 3, 1914, to wit, 
$6,019.84, and the remainder of the considerations was to be 
the plaintiff’s share of any accrued net profits as of September 
30, 1916, arising from the conduct of said business, which 
was to be continued under the articles of copartnership of 
January 3, 1914, until September 30, 1916. The considera¬ 
tion to be paid the plaintiff being subject to a reduction to 
the extent of plaintiff’s proportionate share, namely, three- 
eighths, of any unpaid balance due September 30, 1916, on 
the Kendall and Whitlock notes. 

It was in the light of these facts, as disclosed by the capital 
account of the firm, that paintiff entered into the contract of 
March 17, 1916, to sell to defendant his interest in the part¬ 
nership business. He did not agree to sell his interest in the 
partnership for an amount equal to the plaintiff’s propor¬ 
tionate share of the net assets thereof after an accounting, 
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but his interest in the going business of the partnership— 
a business that had been yielding annually an amount prac¬ 
tically equal to its cash capital and which promised in the 
future to yield a greater return—for a consideration which 
was certain and fixed or capable of being ascertained and fixed 
by the books of the firm. 

Certainly the language of the contract relative to the 
consideration to be paid plaintiff for his interest does not war¬ 
rant a construction that would fix the sum to be paid there¬ 
for at an amount which should equal the value of plaintiff’s 
share in the net assets of the copartnership, whether more or 
less than the amount stated in the contract. If such were the 
intention of the parties, then the contract of March 17, 1916, 
was a foolish and useless thing, except possibly as to the con¬ 
tinuance of the copartnership until September 30, 1916, 
and also as to the payments to be made by defendant for the 
use of the copartnership name of Crane, Parris & Company, 
because under the law as well as the articles of copartnership 
of January 3, 1914, the plaintiff, in the event of the termina¬ 
tion of the partnership by limitation, previous dissolution by 
death, or withdrawal of a partner, was entitled to receive his 
proportionate-share of the net assets of the partnership re¬ 
maining after the payment of all debts, claims, etc. 

Nor does the language of the contract provide for or con¬ 
template an audit or an accounting for the purpose of ascer¬ 
taining the condition of the copartnership or the net value 
of the assets thereof, either to fix the value of plaintiff’s 
share thereof or otherwise. On the contrary, the contract 
itself negatives such a contention, as the parties thereto, be¬ 
cause of its doubtful value, expressly provide for a reduction 
from the consideration to be paid the plaintiff in the event 
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there was any unpaid balance due on the Kendall and Whit¬ 
lock notes on September 30, 1916, as w T ell as making pro¬ 
vision for taking care of any suits or claims against the co¬ 
partnership pending at that time. If on March 17, 1916, 
there w T ere other doubtful assets of the firm, surely the de¬ 
fendant, by reason of his position with the partnership as 
active manager thereof for a period of more than two years 
prior thereto, w^ould or should have known of them. 

To require an accounting would be adding a new pro¬ 
vision to the contract w ? hieh was neither contemplated nor 
intended by the parties or necessary in order to ascertain 
the amount to be paid the plaintiff for his interest, as the 
consideration was not to be the value of the plaintiff’s share 
in the net assests of the copartnership after an accounting, 
whether the value of such share w T as one dollar or a million 
dollars, but the amount that plaintiff contributed to the 
capital account as his share thereof and the amounts added 
to said capital account since January 3, 1914, and his share 
of any accrued net profits in said business as of September 
30, 1916. 

If the amount which defendant was to pay under the 
contract of March 17, 1916, was dependent upon the value 
of the assets after an accounting, and he so understood it, 
why did he enter into the contract of January 23, 1918 
(Kec. 17), respecting the collection of the Kendall and Whit¬ 
lock notes and the disposition of pending suits, providing 
for the distribution of any surplus in the exact proportion 
of three-eighths to Messrs. Crane and Parris and two-eighths 
to himself. Nothwithstanding the express terms of that con¬ 
tract, defendant now contends that, though distribution has 
been made to Messrs. Crane and Parris of their respective 
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shares of such proceeds from the Kendall and Whitlock 
notes in accordance with the provisions thereof and no dis¬ 
tribution to him, there is a balance of $2,849.36 in the hands 
of Mr. Gatley to the credit of plaintiff—though, of course, 
Mr. Gatley would have no right under the contract to pay 
it over to anyone else other than the defendant. This, we 
submit, demonstrates clearly that the present contention of 
defendant is an afterthought, and the provisions of the con¬ 
tract respecting the distribution of the proceeds of the Ken¬ 
dall and Whitlock notes are inconsistent with the position 
taken by the defendant in this case. 

In view of the foregoing, we respectfully contend that, 
eliminating from consideration the plaintiff’s share of the 
net profits of the business for the last quarter, namely, for 
the quarter commencing July 1, 1916, and ending Septem¬ 
ber 30, 1916, the plaintiff under his declaration was en¬ 
titled to recover from the defendant the sum of $27,942.15, 
the same being the amount of plaintiff’s cash contribution 
to capital account of $19,000, his share of $6,019.84 of the 
quarterly net profits added to the capital account since Jan¬ 
uary 3, 1914, and prior to March 17, 1916, and also his 
share of $2,922.31 of the quarterly net profits added to the 
capital account on April 1, 1916, and June 30, 1916, less 
the sum of $16,290.09, of which $8,437.50 was plaintiff’s 
proportionate part of three-eighths of the Kendall and Whit¬ 
lock notes, and the balance thereof, or $7,852.59, was paid 
to plaintiff and to be credited as of September 30, 1917 
(Rec., 21), leaving a balance due plaintiff of $11,652.06. 

Without considering “any accrued net profits in said busi¬ 
ness of date September 30, 1916”—that is, between Decem¬ 
ber 31, 1915 (date of last quarterly statement), and Septem- 
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ber 30, 1916—but considering only the sum of $19,000 
originally contributed by plaintiff to capital account and his 
share of the quarterly net profits of $6,019.84, being the ag¬ 
gregate amount of his share added to the capital account 
prior to March 17, 1916, and deducting therefrom the sum of 
$16,290.09, as stated above, he would be entitled to recover 
a judgment against the defendant in the sum of $8,729.75. 

Even not considering plaintiff’s share of the net quarterly 
profits added to the capital account, but considering only the 
amount of plaintiff’s contribution of $19,000, originally con¬ 
tributed to the capital account, and deducting therefrom the 
sum of $16,290.09, as stated above, the plaintiff would be 
entitled to a judgment against the defendant in the sum of 
$2,709.91. 

In this connection the Court’s attention is called to the 
fact that defendant by his affidavit of defense admits there 
is “remaining in the hands of Mr. H. Prescott Gatley, one 
of plaintiff’s attorneys, for the plaintiff” the sum of $2,- 
849.36 (Rec., 8), but without showing how plaintiff can 
obtain the same, in view of the fact that by the trust agree¬ 
ment of January 23, 1918, it is provided that from the col¬ 
lections made on account of the Kendall and Whitlock notes 
Mr. Gatley, as one of the trustees under said agreement, 
should, after paying any final judgment that might be ren¬ 
dered in a certain suit then pending in the Supreme Court 
of the District of Columbia, the costs and expenses incident 
thereto, and a commission to the trustees for their services, 
the balance should be paid over to the partners in the pro¬ 
portions of three-eighths to each plaintiff and said Parris and 
two-eighths to the defendant (Rec., 17 & 18). 
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IV. 

Assignment of Error I. 

The Court erred in not permitting the plaintiff to intro¬ 
duce in evidence the books of the partnership containing the 
profit-and-loss account for the quarter commencing July 1, 
1916, and ending September 30, 1916, for the purpose of 
showing by the entries contained therein that the profits 
for said quarter were $11,442.66, of which plaintiff’s share 
was $4,291.00. 

The reasons hereinbefore set forth for the reversal of the 
judgment in this case under assignments of error Nos. 2 
and 3 apply with equal force to this assignment and, there¬ 
fore, make further argument herein unnecessary. 

V. 

As to Transfer of Case to Equity. 

Notwithstanding the contract did not provide for or con¬ 
template an accounting, nevertheless the trial judge held 
that no recovery could be had by the plaintiff for the sale of 
his interest in the copartnership until after an accounting 
was had, and, therefore, the case is one that should be trans¬ 
ferred to the equity side of the court for the purpose of an 
accounting to ascertain the value of plaintiff’s share in the 
assets of the firm, after deducting for all losses made, includ¬ 
ing what should be charged off, and with the right in the de¬ 
fendant to go into the whole matter. 

In such case, it was the duty of the Court, under Section 
274a of the Federal Judicial Code (38 Stat., 956), as well 
as under Rule 76 of the Supreme Court of the District of 
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Columbia, adopted April 25, 1919, to transfer the case to the 
equity side of the Court, and not to direct a verdict in favor 
of the defendant, even though plaintiff’s counsel would 
neither object nor consent to such transfer. 

The language of the section of the Judicial Code is as fol¬ 
lows: 

“That in case any of said courts shall find that a 
suit at law should have been brought in equity or a 
suit in equity should have been brought at law, the 
court shall order any amendments to the pleadings 
which may be necessary to conform them to the 
proper practice,” etc. 

The language of Rule 76 is as follows: 

“If at any time it appear that a suit commenced in 
equity should have been brought as an action on the 
law side of the court, or that a suit at law should have 
been brought in equity, it shall be transferred to the 
law or equity side of the court, as the case may be,” 
etc. 

See also: 

Staub v. Staub, 47 D. C. App., 181. 

District of Columbia v. Terminal Company, 47 App. 
I). C., 570. 

Tuckerman v. Mearns, 49 App. D. C., 157. 

In view of the foregoing, it is respectfully submitted that 
the judgment in this case should be reversed and the cause 
remanded for a new trial, or for such other proceedings as 
this Court may deem proper. 

BENJAMIN S. MINOR, 

HUGH B. ROWLAND, 

Attorneys for Appellant. 
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Augustus Crane, Appellant, 
vs. 

Eugene E. Thompson, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The appellant (plaintiff below) brought an action 
against the appellee (defendant below) to recover an 
amount claimed to be due from the defendant for the 
purchase of plaintiff’s interest in the banking, stock 
and bond brokerage business of Crane, Parris & Com¬ 
pany, a co-partnership composed of plaintiff, defen¬ 
dant, and one Albion K. Parris, as provided in a writ¬ 
ten contract dated March 17, 1916, under the terms of 
which the defendant agreed to purchase and take over 



as of September 30, 1916, the interests of the retiring 
partners in said business. 

The lower Court, at the conclusion of plaintiff’s case, 
directed a verdict for the defendant on the ground 
that under the terms of the aforementioned agreement 
of March 17, 1916, the defendant was only obligated 
to pay plaintiff his proportionate share of the assets 
of the firm after an accounting was had for the pur¬ 
pose of determining of what value the assets were. 
From the judgment entered on said verdict this appeal 
was taken. 

On the 3rd day of January, 1911, the plaintiff, Al¬ 
bion K. Parris, and the defendant formed a partner¬ 
ship known as Crane, Parris & Co., for the purpose of 
engaging in the banking, stock and bond brokerage 
business in the District of Columbia. Under the ar¬ 
ticles of co-partnership the partnership was to con¬ 
tinue for a period of three years, or until January 3, 
1914. On January 3, 1914, the old partnership having 
expired by limitation, the same parties formed a new 
partnership for the additional period of two years. 
In the new partnership agreement of January 3, 1914. 
it was set forth: 

1. That Augustus Crane has contributed to the 
common capital of the firm $19,000.00 and thirty (30) 
shares of the capital stock of the Washington Loan & 
Trust Co., a banking institution doing business in the 
District of Columbia; that Albion K. Parris has con¬ 
tributed to said common capital $13,000.00 in cash and 
his seat on the Washington Stock Exchange; and that 
the defendant, Eugene E. Thompson, has contributed 
to said capital the sum of $1,000.00 and that he also 
agrees to contribute a seat on the Washington Stock 
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Exchange, at a cost to him of $4,000.00, making his 
contribution to said capital equal to $5,000.00 (R. p. 
14). 

2. That the net profits and losses of the business are 
to be proportioned among the respective parties in the 
following manner: Three-eighths to Augustus Crane, 
the plaintiff; three-eighths to Albion K. Parris; and 
one-fourth to Eugene E. Thompson, the defendant (R. 
p. 15). 

At the trial it was admitted that the thirty (30) 
shares of the capital stock of the Washington Loan & 
Trust Company, contributed by the plaintiff, had been 
returned to him, and therefore this item need be given 
no further attention in the consideration of the case 
(R. p. 21). 

From the third day of January, 1916, the date on 
which the second partnership expired by limitation, 
until the 17th day of March, 1916, the business was 
conducted as usual, but without anv new written 
agreement. However, on March 17, 1916, the partners 
entered into a written agreement which provided 
among other things: 

1. That the co-partnership business which had been 
conducted under the January 3, 1914, agreement, 
should be continued until September 30, 1916, in ac¬ 
cordance with the terms of the agreement of January 
3, 1914, except as therein modified (R. p. 12). 

2. That plaintiff was to purchase the respective in¬ 
terests of the other partners on September 30, 1916, 
and pay for the same within 15 days thereafter; pay¬ 
ing for said respective interests the proportionate 
amounts which the other members of the partnership 
contributed to the capital account of said firm, and 
their respective shares of the amounts added to said 
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capital account since January 3, 1914, and their re¬ 
spective shares of any accrued net profits in said 
business as of date September 30, 1916 (R. p. 12). 

3. That upon the payment by the defendant for the 
respective interests of the other partners the entire 
property and assets of the firm were to become his 
sole property, with the right to him to use forever the 
firm name in the conduct of a similar business. In 
consideration of the right to use the firm name the de¬ 
fendant was to pay to the other partners in quarterly 
installments, a sum equal to one-sixteenth of the net 
profits of the business conducted by him for a period 
of three vears next ensuing after September 30, 1916 
(R. p. 13). 

Among the assets of the firm were certain notes of 
doubtful value, known as the “Kendall and Whitlock” 
notes, aggregating $22,500, and it was further pro¬ 
vided in the aforementioned agreement of March 17, 
1916: 


4 4 That if at the time for the payment by said 
Thompson for said respective interests there be 
pending any claims or suits against the said firm 
of Crane, Parris & Co., there shall be placed in 
the hands of said Trustee a sum sufficient to 
satisfy said claims or suits, said sum to be con¬ 
tributed by the parties hereto in the following 
proportions: Augustus Crane, three-eighths; Al¬ 
bion K. Parris, three-eighths; Eugene E. Thomp¬ 
son, two-eighths” (R. p. 13). 

On January 23, 1918, there was a suit pending in 
the Supreme Court of the District of Columbia by the 
Postal Telegraph & Cable Co. against the members of 
the former partnership, and in order to carry out the 
provisions of the agreement of March 17, 1916, above 
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quoted from, an agreement was drawn and executed, 
which provided that the 44 Kendall and Whitlock” 
notes were to be placed in the hands of Samuel Mad¬ 
dox and H. Prescott Gatley, Trustees, for collection, 
and out of the proceeds collected to pay any judgment 
which might be rendered in the suit of the Postal Tele¬ 
graph and Cable Company which was then pending, 
and after paying all trustees’ commissions, attorneys’ 
fees, and other expenses incidental to the collection 
of said notes, to distribute any balance remaining in 
their hands to the former members of the partnership 
in the following amounts: three-eighths to Augustus 
Crane, the plaintiff; three-eighths to Albion K. Parris; 
and one-fourth to Eugene E. Thompson, the defendant 
(R. p. 17-18). 


ARGUMENT. 

Assignments of Error Nos. 2 and 3. 

It is contended by the plaintiff that under the terms 
of the contract of March 17, 1916, the defendant must 
pay to the plaintiff, for his interest in said partnership 
(in addition to the amount agreed to be paid for the 
use of the firm name), (a) the $19,000.00 which he con¬ 
tributed to the capital account as his share thereof, and 
(b) the amounts added to said capital account since 
January 3, 1914, and (c) his share of any accrued net 
profits in said business as of September 30, 1916 (Ap¬ 
pellant’s Brief p. 22). The plaintiff says that this 
amount is definitely fixed by the contract, and con¬ 
tends that even if at the time fixed for payment the. 
entire assets of said partnership had been wiped out 
by losses, nevertheless the defendant must pay 
plaintiff as just stated. 
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The defendant, on the other hand, contends that a 
correct interpretation of the contract is that he is only 
obligated to pay plaintiff his proportionate share of 
the value of the assets of said partnership, as pro¬ 
vided in the contract of March 17, 1916, after an ac¬ 
counting had for the purpose of determining the value 
of the net assets. 

These contentions are entirely incompatible, and 
present the real issue. The crux of the case is the 
correct construction of the agreement of March 17, 
1916. 

The Court will note that it is provided in the March 
17, 1916, agreement that Thompson is to pay the other 
members of the firm the proportionate amounts which 
they contributed to the capital account of the firm, and 
their respective shares of the amounts added to the 
said capital account since January 3, 1914, and their 
respective shares of any accrued net profits in said 
business as of date September 30, 1916 (R. p. 12). 

What is the meaning of the word shares as used in 
this agreement? It can only mean the shares in the 
amounts added to the capital account, which the 
partnership has at the time of its dissolution. The 
partners can only share in that which exists, and if 
the amounts added to the capital account since Janu¬ 
ary 3,1914, if any were in fact added, have been partly 
or entirely lost, then the partners have a share only 
in that which remains. 

What does a partner buy when he purchases the in¬ 
terests of other partners in a firm? He buys their in¬ 
terest in the net assets of the firm and their interests 
in the good will of the organization. That is exactly 
what was intended in the case at bar, and the de¬ 
fendant agreed to pay his former partners their pro- 
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portionate shares of the net assets of the corporation 
as they existed at the time of settlement, and there¬ 
after an additional sum for a fixed period for the 
right to use the firm name of Crane, Parris & Co. 

The partnership agreement of January 3, 1914, pro¬ 
vided the basis for the distribution of the assets of the 
firm in the event of the termination of the partnership 
by limitation, previous dissolution, or otherwise. The 
contract of March 17, 1916, as did the contract of 
January 3, 1914, provided for the amount which the 
defendant was to pay the retiring partners for their 
interest in the firm on its dissolution. The provisions 
of the two agreements on this question are as follows: 


1914 Agreement. 

“In the event of a ter¬ 
mination of this partner¬ 
ship by limitation or pre¬ 
vious dissolution, or other¬ 
wise, the parties hereto 
shall be entitled to receive, 
as between themselves, 
the amounts contributed 
by them to the capital ac¬ 
count as hereinbefore re¬ 
cited ; and the amounts 
that shall from time to 
time be added to capital 
account out of the profits 
of said business as herein¬ 
before provided shall be 
divided in the same pro¬ 
portion as the net profits 
of said business are di¬ 
vided under the provisions 
of this agreement” (R. p. 
16). 


1916 Agreement. 

‘ ‘ The amount which 
said Thompson is to pay 
for said respective inter¬ 
ests shall be the propor¬ 
tionate amount which said 
Crane and said Parris re¬ 
spectively contributed to 
the capital account of said 
firm and their respective 
shares of the amounts 
added to said capital ac¬ 
count since Januarv 3. 

•/ 

1914, and their respective 
share of any accrued net 
profits in said business as 
of date September 30, 
1916” (R, p. 12). 
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From the above quotations the similarity of the two 
agreements is at once apparent, and it is quite clear 
that the purchase by the defendant of the interests of 
the remaining partners, as provided in the March 17, 
1916, agreement, was to be exactly the same as pro¬ 
vided in the earlier agreement of January 3, 1914, in 
the event of a termination of the partnership. 

The agreement of March 17, 1916, was in effect noth¬ 
ing but an agreement for the withdrawal of two 
partners, the sale of their respective interests to their 
co-partner, and the dissolution of the partnership, and 
it is evident that it was the intention of the parties 
to accomplish this dissolution in the same manner and 
upon the same basis as provided in the earlier agree¬ 
ment of January 3, 1914. 

The agreement of January 3, 1914, with reference 
to the withdrawal or death of a partner provides as 
follows: 

“In the event of the withdrawal or death of anv 

• 

member of said firm the two remaining partners 
shall have the right, and it is hereby expressly 
reserved to them, to purchase the interest in said 
partnership business of the partner so withdraw¬ 
ing or dying for a sum equal to the value of the 
interest of such withdrawing or deceased partner 
in the assets of the firm at the time of such with¬ 
drawal or death. In determining the value of 
such interest each of the parties hereto shall re¬ 
ceive his share in the capital of said firm as the 
same appears on the books of said firm. Said re¬ 
maining partners shall also have the right to con¬ 
tinue said business in the said firm name.” (R. 

p. 16.) 
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The provision just quoted covers only the case of 
one partner withdrawing and two remaining, and not 
the subsequent case of two partners withdrawing and 
only one remaining. That contract had expired. The 
contract of March 17, 1916, was therefore drawn and 
covered the latter contingency, but with no purpose 
or intent to change the substantial basis of settlement 
provided in the agreement of January 3, 1914. Why 
should there have been any such radical change as that 
now contended for by appellant! That Parris ac¬ 
cepted our view of the contract of March 17, 1916, is 
a fair inference from the record. The fact that two of 
the three partners construed it the same way, lends 
strength to our view. A practical working meaning 
of a contract by the majority of the parties to it, 
fairly evidences its true sense. Appellant admits (Ap¬ 
pellant’s Brief, p. 21), that under the agreement of 
January 3, 1914, he could have received for his inter¬ 
est, on his withdrawal, and sale to his co-partners, only 
“his proportionate share of the net assets of the part¬ 
nership remaining after the payment of all debts, 
claims, etc.” He says (Appellant’s Brief, p. 23), that 
our present contention concerning the construction of 
the contract of March 17, 1916, “is an afterthought.” 
Perhaps he overshoots the mark. 

For the purposes of this argument, let us assume that 
to the $19,000.00 contributed by plaintiff to the capital 
account, there were from time to time additions from 
the profits of the business amounting to $800,000.00, 
but prior to the time for payment by defendant for 
plaintiff’s interest in said partnership this entire sum 
of $800,000.00 was lost, leaving the capital account the 
same as when the partnership was first inaugurated. 
It is the contention of the plaintiff, even under such a 
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state of facts as above outlined, that the defendant, 
under the March 17, 1916, agreement would have to 
pay him the $19,000.00 which he originally contributed 
to the capital account plus 3/8 of the $800,000.00 which 
had at one time been a part of the capital account; 
that is, that the defendant would have to pay him 
$319,000.00 for his interest in the partnership, al¬ 
though his share of the capital account amounted to 
only $19,000.00, the amount originally contributed by 
him. 

Again, let us suppose that although there had from 
time to time been large amounts added to the capital 
account, nevertheless, on September 30, 1916, the en¬ 
tire assets had been dissipated and the partnership 
was insolvent. The plaintiff says that this would 
make no difference at all; that under the words of the 
contract the defendant would still have to pay him for 
his interest in this insolvent firm, the amount which he 
originally contributed to said capital account, plus his 
proportionate share of all amounts which were at any 
time added thereto. 

This contention is not within the wording of the 
agreement, but even if so, it is not within the spirit. 

It would be just as reasonable for plaintiff to argue 
that if after he had made his original contribution of 
$19,000.00, he had made an additional contribution of 
$100,000.00, but the next day had withdrawn his addi¬ 
tional contribution, the defendant would have to pay 
him $119,000.00 plus his respective share of any ac¬ 
crued net profits of the business as of September 30, 
1916. 

Again, let us assume that the credits in the ledger 
to the capital account were fictitious and that no such 
amounts were in fact contributed to the capital ac- 


11 


count; can it be said that the defendant would have to 
pay plaintiff his proportionate share of these false 
credits when in fact no such amounts were actually 
contributed! 

If the amount to be paid by the defendant to the 
plaintiff is fixed and unchangeable, and the correct 
interpretation of the contract did not require any ac¬ 
counting, why say “proportionate amount”! What 
does “proportionate amount” mean! If it had been 
the intention of the partners that the defendant should 
pay the plaintiff the sum of $19,000.00, plus the sum 
then (March 17, 1916) shown by the ledgers to have 
been added to the capital account from the net profits 
plus his respective share of the amounts added to the 
capital account after March 17, 1916, and his respec¬ 
tive share in any accrued net profits in said business 
as of date September 30, 1916, why did the contract 
not say so in plain words and figures! It would have 
been a very easy and simple matter to have turned to 
the books of the firm, and taken therefrom the addi¬ 
tional amounts shown therein to have been added to 
the capital account by the plaintiff and added this fig¬ 
ure to the $19,000.00 originally contributed by him, 
and to have provided in the agreement that the total 
of these two amounts should be the amount that the 
defendant should pay plaintiff up to that date, and 
then make proper provision for the future up to Sep¬ 
tember 30, 1916. The intention of the partners plainly 
was that the amounts the defendant was to pay were 
to be determined by an audit of the partnership books. 

The contract of March 17, 1916. provided that the 
business of the firm should be conducted as usual until 
the 30th day of September, 1916. If plaintiff’s con¬ 
tention be correct, then the defendant, from March 17 
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to September 30, 1916, carried the entire business at 
his own risk, notwithstanding the fact that the con¬ 
tract provided that he should share the profits with the 
other partners; and if the entire assets were lost prior 
to September 30, 1916, nevertheless he would be obli¬ 
gated to pay the other partners the amounts which 
they had originally contributed plus their proportion¬ 
ate shares of any amounts which, from the books, ap¬ 
peared to have at any time been contributed to the 
capital account. 

We respectfully submit that the contention of the 
plaintiff as to the proper construction of this contract 
is highly unreasonable and inequitable and the Court 
will, in construing a written instrument, always give 
it the construction which makes it fair, customary, and 
such as prudent men would naturally execute. 

The Supreme Court of the United States, in the case 
of Washington & Idaho Railroad v. Coeur d'Alene 
Railway <C Navigation Co., 160 U. S. 1. c. 101, said: 

“When a Court of Law is construing an instru¬ 
ment, whether a public law or a private contract, 
it is legitimate, if two constructions are fairly 
possible, to adopt the one which equity would 
favor.” 

This well-settled principle is aptly stated in 13 C . J ., 
510-541, as follows: 

“The words of a contract will be given a reason¬ 
able construction, where that is possible, rather 
than an unreasonable one, and the Court will like¬ 
wise endeavor to give a construction most equi¬ 
table to the parties, and which will not give one 
of them an unfair or unreasonable advantage over 
the other. So that interpretation which involves 
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the more reasonable and probable construction 
should be adopted, and the construction leading 
to an absurd result should be avoided.” 

Judge Sanborn, of the Circuit Court of Appeals for 
the Eighth Circuit, in the case of Pressed Steel Car 
Co. v. Eastern Railway Company of Minnesota, 121 
Fed. 609, in discussing this principle, said (pages 611, 
613): 


“The purpose of a written agreement is to evi¬ 
dence the terms upon which the minds of the 
parties to it meet when they make it. Hence the 
true end of all contractual interpretation is to as¬ 
certain that intention, and when it is found it pre¬ 
vails over verbal inaccuracies, inapt expressions, 
and the dry words of the stipulations. The court 
should, as far as possible, put itself in the place 
of the parties when their minds met upon the 
terms of the agreement, and then, from a consid¬ 
eration of the writing itself, its purpose, and the 
circumstances which conditioned its making, en¬ 
deavor to ascertain what thev intended to agree 
to do—upon what sense or meaning of the terms 
they used their minds actually met. Accumulator 
Co. v. Dubuque St. Ry. Co.. 64 Fed. 70, 74, 12 C. 
C. A. 37, 41, 42; City of Salt Lake v. Smith , 104 
Fed. 457, 462, 43, C. C. A. 637, 643; Fitzyerald v . 
First National Bank y 52 C. C. A. 276, 284, 114 
Fed. 474, 482. 

“The intention of the parties must be deduced 
from the entire agreement and from all its pro¬ 
visions considered together, because, where a con¬ 
tract has many stipulations, it is plain that the 
parties understood and agreed that their intention 
was not expressed by any single part or provision 
of their agreement, but by every part and stipula¬ 
tion, so construed as to be consistent with every 
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other part and with the entire contract. Jacobs 
r. Spalding, 71 Wis. 177,189, 36 N. W. 608; Board - 
r. Reed, 6 Pet. 328, 8 L. Ed. 415; Canal Co. v. 
Hill, 15 Wall. 94, 21 L. Ed. 64; O’Brien v. Miller, 
168 U. S. 287, 297, 18 Sup. Ct. 140, 42 L. Ed. 469. 

4 4 Where the language of an agreement is con¬ 
tradictory, obscure, or ambiguous, or where its 
meaning is doubtful, so that the contract is fairly 
susceptible of two constructions, one of which 
makes it fair, customary, and such as prudent men 
would naturally execute, while the other makes it 
inequitable, unusual, or such as reasonable men 
would not be likely to enter into, the interpreta¬ 
tion which makes it a rational and probable agree¬ 
ment must be preferred to that which makes it an 
unusual, unfair, or improbable contract. Coghlan 
v. Stetson (C. C.), 19 Fed. 727, 729; Jacobs v. 
Spalding, 71 Wis. 177, 186, 36 N. W. 608; Russell 
v. All erf on, 108 N. Y. 288, 292, 15 N. E. 391.” 
******** 

4 4 To the counsel of each of these partners this 
contract seems plain and unambiguous, and its 
meaning certain, and yet it has an entirely differ¬ 
ent signification to the representatives of each of 
these corporations. * * * It remains to determine 
which is the most natural, probable and rational 
interpretation.” 

ASSIGNMENT OF ERROR NO. 1. 

Appellant assigns as error the Court’s refusal to 
admit in evidence the books of account of Crane, Parris 
& Co., showing the profit and loss account for the quar¬ 
ter ending Sept. 30, 1916, for the purpose of proving 
the profits made by said partnership for said quarter. 
The books w^ere admitted. (R. p. 19.) 

The error, if any, in ruling that the entries v T ere not 
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sufficient to dispense with an accounting among the 
partners, was harmless, especially in view of the 
court’s interpretation of the contract of March 17, 
1916, upon which it based the directed verdict. If 
the construction of the contract was correct, the other 
ruling became of no importance, since the case then 
came to an end. 

THE DITTY OF THE COURT TO TRANSFER 
THE CASE TO EQUITY. 

At the trial in the lower Court it was suggested by 
the Court on several occasions, and also bv the attor- 

» w 

neys for the defendant, that the proper procedure 
would be to transfer the case to the equity side of 
the Court where an accounting could be had; this pro¬ 
cedure being authorized by then Law Rule 76 of the 
Supreme Court of the District of Columbia, and Sec¬ 
tion 1535b of the Code of Law for the District of Co¬ 
lumbia. 

Counsel for the plaintiff vigorously opposed these 
suggestions and insisted that he be allowed to pro¬ 
ceed in his own way and present his entire case to the 
jury, and he was allowed to do so. The plaintiff in his 
brief (p. 26) takes the position that he would neither 
object nor consent to such a transfer, but his actions 
spelled objection. But the following extracts taken 
from the Record show conclusively that plaintiff’s po¬ 
sition was that of opposing the transfer which had 
been suggested by the Court and the defendant: 

“The Court: That is the way I am going to in¬ 
terpret this contract. Is there any use going fur¬ 
ther! Should I not refer this case to the equity 
court, so that there may be an accounting? 
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Mr. Hogan: That lias been my contention for 
two vears. 

The Court: It is coming down to that. You 
might just as well face it now, because if this were 
a proper court for an accounting, although I ad¬ 
mitted those books as being prima facie correct, l 
would permit the defendant to go into the whole 
matter and to have a statement of account based 
upon the books, with the right in the defendant to 
show any errors, if he could, in computations in 
the books or anywhere else. That is my ruling 
about it. I will admit those books, but we are 
coming up to the other question pretty soon’’ (R. 
p. 24). 

4 ‘Mr. Hogan: Is it not perfectly manifest by 
this time that we have not a case with which the 
machinery of the law tribunal can properly cope? 

The Court: I think so. 

Mr. Minor: I prefer to go ahead in my own 
way” (R. p. 24). 

“Mr. Hogan: It seems to me the appropriate 
thing at this stage would be to withdraw a juror. 

The Court: I want to hear from Mr. Minor. I 
do not want to rough-shod the case without hav¬ 
ing him express his views about my ruling. As I 
say, Mr. Minor, you can take it for granted that I 
am going to interpret the contract just as I say. 
Now, can you not protect your client’s interests as 
against that ruling, in case it should turn out to 
be erroneous, at this stage of the trial as well as 
to wait! 

Mr. Minor: I do not think so, if your Honor 
pleases. I have other testimony to introduce, and 
I prefer to go ahead in this way. If your Honor 
wants to direct a verdict now— 

The Court: No, no; I do not want to direct a 



17 


verdict. That is not the point. The point with 
me is, might not I as well say now that the case 
should go to the Equity Court ! 

The Court of Appeals has said that this court 
has a duty, in the absence of any motion that a 
case be transferred from one court to another to 
make the transfer. As 1 remember that case in the 
Court of Appeals, it just presented the case of a 
dismissal or a directed verdict, and there was 
nothing indicated by either side as to whether 
they wanted it to go to another court or not. I 
have not the rule here. 1 think it says that the 
court ‘may’; I do not know that it says that it 
‘shall’ transfer; but the Court of Appeals inter¬ 
preted the place where it says ‘may’ to mean 
‘ shall .’' ’ 

Mr. Hogan: That was the Williams case, your 
Honor. 

The Court: Yes; but, now, suppose that either 
side objects to having the transfer made; or, I 
will say, suppose the plaintiff objects to having 
the transfer made. It produces an anomalous sit¬ 
uation. I hardlv know what to do. 

Mr. Hogan: It may be that Mr. Minor’s posi¬ 
tion is that he prefers to have a directed verdict 
and go up on it. If so, I would like to. 

* * ****** 

“The Court: Now we are up to the question of 
the transfer of cases. The rules provide: 

‘If it appear at any time that a suit com¬ 
menced in equity should have been brought on 
the law side, or that a suit at law should have 
been brought in equity, it shall be transferred 
to the law or equity side of the court, as the 
case may be, and there proceeded with, with 
only such alteration in the pleadings as shall 
be essential.’ 
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As 1 said, the Court of Appeals decided in a 
case that this court should have transferred a case 
from one side to the other. Whether or not that 
goes to the extent of saying that that shall be done 
where the plaintiff has rested his case, and a mo¬ 
tion to direct a verdict has been made, there being* 
no request to transfer and no consent that it be 
transferred to the equity court, 1 do not know. 

Mr. Hogan: May 1 submit just this thought on 
that subject, in a very few words: The position 
of the plaintiff here is that they object to it, that 
they stand upon their record as made here in the 
law suit. 

The Court: That is what I was coming to. 

Mr. Minor: 1 have not made anv such statement 

•• 

here or said anything that indicated it. The mat 
ter is up to Your Honor to decide as you think it 
should be decided. 

The Court: Mr. Minor, is not the effect of your 
opposing the motion for a directed verdict, that 
you are standing upon your case as made l I con¬ 
fess I do not know. I think perhaps the best thing 
to do would be to direct a verdict and then let the 
case go up to the Court of Appeals on appeal and 
let the Court of Appeals say as to what I should 
have done about transferring the case” (R. p. 27). 

We respectfully submit that the above quotations 
show conclusively that plaintiff strenuously opposed 
the transfer of this case to the equity side of the Court, 
and in determining this question it is significant and 
illuminating that to the last question of the Court, 
above quoted, Mr. Minor, plaintiff’s counsel, made no 
reply. 

The Court will also bear in mind that although the 
plaintiff is now contending that it was the duty of the 
lower Court to transfer this case to equity, neverthe- 
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less he strenuously objected to the inclusion in the Bill 
of Exceptions of his colloquy with the Court which 
we have quoted from above, and insisted that the Bill 
of Exceptions show that it was included over his ob¬ 
jection (R. p. 27). In view of plaintiff *s position taken 
in the lower Court with reference to his right to a trial 
there, we are surprised that he is now urging that the 
trial Court should have transferred the case to equity. 

Former Law Rule 76 of the Supreme Court of the 
District of Columbia, is like Federal Equity Rule 22, 
except that the former provided for the transfer of 
cases from the law to the equity side of the Court as 
well as from the equity to the law side. 

In the case of Mobile Ship Building Co. v. Federal 
Bridge & Structural Co., 280 Fed. 292, the Circuit 
Court of Appeals for the Seventh Circuit, in referring 
to Federal Equity Rule 22, said: 

Under this rule it has frequently been held that 
the court does not lose jurisdiction of the cause 
because of the failure of the litigants to pursue 
the proper remedy. Where a suit in equity is 
brought and relief cannot be granted because the 
litigant has an adequate remedy at law, the court 
retains the jurisdiction and gives the complainant 
an opportunity to recover in an action at law. 
Goldschmidt Thermit Co. v. Primes Chemical Co. 
(D. C.), 225 Fed. 769; Wine-man S Sons v. Beeves, 
245 Fed. 254, 157 C. C. A. 446; Fay v. Hill, 249 
Fed. 415, 161 C. C. A. 389: Equitable Trust v. By. 
Co., 250 Fed. 327, 162 C. C. A. 397; American Falls 
Mininq Co. v. Standard Brokeraae & Distributing 
Co., 248 Fed. 487, 160 C. C. A. 497; Brou n v. Kos- 
sove, 255 Fed. 806, 167 C. C. A. 134: Pierce v. Nat. 
Bk. of Commerce of St. Louis (C. C. A.j, 268 Fed. 
487. In Chicago Bonding & Surety Co. v. U. S., 
et at., 261 Fed. 266, this court held: 
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“Citing Illinois Surety Co. v. U. S., 240 
U. S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609, ap¬ 
pellant insists that only an action at law is 
permissible, and therefore we should reverse 
the decree, with direction to dismiss the bill 
for want of jurisdiction or want of equity. 
The United States, for the use of claimants, 
began its pursuit of appellant by an action 
in debt. But, conceiving that a suit in equity 
was necessary, or at least more adequate, 
plaintiff moved to transfer the cause to the 
chancery side. Transfer was made without 
objection. After appellant had answered the 
bill and intervening petitions without raising 
any objection to a trial in chancery, counsel 
for plaintiff noticed the then recent decision 
above cited, and moved to transfer the cause 
back to the law side. In opposing the motion 
appellant made the following record: ‘Chi¬ 
cago Bonding & Surety Company, being pres¬ 
ent in court by its solicitor, objects to said 
transfer, and now consents to this cause re¬ 
maining on the equity side of the court.’ 
Whereupon plaintiff’s motion was denied. 
Without moving for a transfer to the law side, 
appellant participated in the trial before the 
master, and then objected to the report on 
the ground that plaintiff had an adequate 
remedy at law. Plainly the assignment of 
error based on the overruling of that objec¬ 
tion is unavailable. The District Court, on 
one side or the other, had jurisdiction of the 
subject-matter, and the parties were before 
it. Appellant was heard by the court without 
a jury, as its solicitor insisted it should be 
heard. If the recited entry is not formally 
sufficient as a waiver of jury trial, at least 
that entry and appellant’s conduct thereunder 
suffice to stop appellant from blowing hot and 
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cold. Sanders v. Riverside, 118 Fed. 720, 55 
C. C. A. 240; Illinois Surety Co. v. U. S., 215 
Fed. 334, 131 C. C. A. 476; U. S. v. Illinois 
Surety Co., 226 Fed. 653, 141 0. C. A. 409: 
Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct 
486, 32 L. Ed. 934.” 

The practice thus announced is reaffirmed, and 
we are disposed to carry it still further. In view 
of the apparent purpose of this Rule 22 and of the 
decisions thereunder, we feel justified in announc¬ 
ing that a defendant who either requests or con¬ 
sents to a trial of controverted issues in an action 
at laic, when he could have transferred the cause 
to one in equity, thereby waives his right to later 
object to the disposition of the controversy in an 
action at law. (Italics ours.) 

Former Law Rule 76, and present Law Rule 63 of 
the Supreme Court of the District of Columbia, Fed¬ 
eral Equity Rule 22, Sections 274a and 274b of the Fed¬ 
eral Judicial Code, Sections 1535b, 1535c and 254 (in 
part) of the Code of Law for the District of Columbia 
•are as follows: 


Former Law Rule 76. 

“If at any time it appear that a suit commenced 
in equity should have been brought as an action 
on the law side of the court, or that a suit at law 
should have been brought in equity, it shall be 
transferred to the law or equity side of the court, 
as the case may be, and be there proceeded with, 
with only such alteration in the pleadings as shall 
be essential.” 


Present Law Rule 63. 

“In any case where it shall appear that an action 
at law should have been brought in equity, or vice 


oo 


versa, the judge presiding shall order such case 

to be transferred accordingly; whereupon, such 

amendments shall be made in the pleadings as 

mav be necessary to make them conform to the 
*• «/ 

proper practice; and all testimony taken in the 
cause before such transfer, if preserved, shall 
stand as testimony in the cause.” 

Federal Equity Rule 22. 

4 ‘If at any time it appear that a suit commenced 
in equity should have been brought as an action 
on the law side of the court, it shall be forthwith 
transferred to the law side and be there proceeded 
with, with only such alteration in the pleadings 
as shall be essential.” 

Sections 274a and 274b of the Fed. Judicial Code. 

“Section 274a. (Amendment of pleadings in suit 
brought on wrong side of court.) That in case any 
of said courts shall find that a suit at law should 
have been brought in equity or a suit in equity 
should have been brought at Iuav, the court shall 
order any amendments to the pleadings which 
may be necessary to conform them to the proper 
practice. Any party to the suit shall have the 
right, at any stage of the cause, to amend his 
pleadings so as to obviate the objection that his 
suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon 
such amended pleadings. All testimony taken be¬ 
fore such amendment if preserved shall stand as 
testimony in the cause with like effect as if the 
pleadings had been originally in the amended 
form. (38 Stat. L. 956.)” 

“Section 274b. (Equitable defenses and affirma¬ 
tive relief to defendant in actions at law; review 
of judgment or decree in such case.) That in all 
actions at law equitable defenses may be inter¬ 
posed by answer, plea, or replication without the 
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necessity of filing a bill on the equity side of the 
court. The defendant shall have the same rights 
in such case as if he had filed a bill embodying 
the defense of seeking the relief prayed for in 
such answer or plea. Equitable relief respecting 
the subject matter of the suit may thus be ob¬ 
tained by answer or plea. In case affirmative re¬ 
lief is prayed in such answer or plea, the plaintiff 
shall file a replication. Review of the judgment 
or decree entered in such case shall be regulated 
by rule of court. Whether such review be sought 
by writ of error or by appeal the appellate court 
shall have full power to render such judgment 
upon the records as law and justice shall require. 
(38 Stat. L. 956.)” 

Sections 1535b , 1535c and 25 i (in part) D. C. 

Code. 

“Sec. 1535b. Transfer from Law to Equity or 
Vice Versa.—In any case where it shall appear 
that an action at law should have been brought in 
equity, or a suit in equity should have been 
brought at law, the judge presiding in the special 
term, circuit or equity, as the case may be, shall 
order such case to be transferred to such other 
special term accordingly, whereupon such amend¬ 
ments shall be made in the pleadings as may be 
necessary to make them conform to the proper 
practice. All testimony taken before such trans¬ 
fer, if preserved, shall stand as testimony in the 
cause. ’ ’ 

“Sec. 1535c. Equitable Defenses at Law.—In 
all actions at law equitable defenses may be in¬ 
terposed by plea or replication.” 

“Sec. 254. Auditor’s Report and Exceptions.— 
In actions at common law grounded upon an ac¬ 
count, or in which it may be necessary to examine 
and determine upon accounts between the parties, 
the court, in its discretion, at any stage of the 
cause, may order the accounts and dealings be- 
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tween the parties to be audited and stated by the 
auditor of the court or by a special auditor to be 
appointed by the court for the purpose; in which 
case, if a jury shall have been sworn, they shall 
be discharged. The course of proceedings before 
the auditor shall be the same as in cases in equity 
referred to hiln. ,, 

In the case of Liberty Oil Company v. Condon 
National Bank , 260 U. S. 235, 1. c. 241-243, the Court 
held that while the better practice would have been to 
order the cause transferred to the equity side of the 
court, yet it was unnecessary under Sections 274a and 
274b of the Federal Judicial Code. The same must 
therefore be true under Sections 1535b and 1535c of 
our code, notwithstanding former Law Rule 76 or 
present Law Rule 63. In addition, no transfer is ne- 
cessarv, under Section 254 of our Code. As matter 
of law, the appellant can not complain of the Court’s 
failure to transfer the case to the equity side of the 
court. The only suggestion or motion to that effect 
came from the defendant and not from the plaintiff, 
and was in actions opposed by the latter. The plaintiff 
took no exception whatever to the failure of the court 
to order a transfer, and therefore can not be heard on 
the point in this Court. He assigned no such error in 
the court below, nor has he specified any such error in 
this Court. 

In another aspect, the case was not one for transfer. 
The theory and proof of the plaintiff’s case were based 
solely upon his erroneous construction of the contract 
of March 17, 1916, and by his pride of that construc¬ 
tion he elected to stand or fall. He fell, because his 
theory was wrong. Our construction of the contract 
was presented as a bar to the maintenance of this ac¬ 
tion, and exposed the non-performance of a condition 


precedent to any judgment at law or decree in equity. 
He insisted on trying his case at law, and was defeated 
upon a ground which would have equally defeated him 
in equity. See Curriden v. Middleton, 232 U. S. 633, 
636. 

Perhaps, too, a transfer, even if proper, was not re¬ 
quired under Eichberg v. U. S. Shipping Board Emer 
gency Fleet Corporation , 52 App. D. C. 194, 196; S. C. 
51 App. D. C. 44, 48-49; and Ex parte Peterson, 253 U. 
S. 314, holding that compulsory references may be 
made in actions at law. 

The plaintiff was dominus litis , and could not be 
compelled to proceed in equity if he refused to do so— 
as he did. The transfer provisions do not apply to or 
control such a situation. He could have taken a non¬ 
suit, or other steps to prevent a transfer, but he in¬ 
sisted on his trial at law—and got it. He can not in¬ 
sist on proceeding at law upon the theory that if he 
wins he gets his money, but if he loses he may try again 
in equity, and thus lose nothing by his attempt at law. 
See Diamond Coal & Coke Co. v. Payne , 50 App. D. C. 
288, 291. 

The contention of the defendant may also be con¬ 
sidered as an equitable defense, and therefore within 
the principle of the Condon Case , supra. 

CONCLUSION. 

We submit that the rulings of the trial justice were 
correct and that the judgment appealed from should 
be sustained. 

Frank J. Hogan, 

Edmund L. Jones, 

Attorneys for Appellee. 

Washington, D. C., 

September 17, 1924. 


